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Eric Basnayake J 

 

The petitioner filed this application seeking a writ of certiorari inter alia to quash 

the decision of the 2nd to 4th respondents to convict (conviction on 17.9.2010) the 

petitioner in court martial II and to quash the sentence of 30 months imprisonment. 

When this case was supported, several preliminary objections were raised on behalf 

of the 1st, 5th and 6th respondents. After an inquiry this court (consisting of two 

Judges at the time) pronounced an order on 15.12.2010 by which the court 

postponed the answering of the preliminary objections to the end of the case. 

 

At that time objections were not filed for the respondents. Objections and counter 

objections have now been filed. Thereafter oral submissions were made for the 

petitioner and the respondents and the learned President’s Counsel for the 

petitioner made submissions in reply. Written submissions too were filed. Having 

carefully considered all the submissions I am of the view that this application for 

certiorari should be dismissed in limine. Hence there is no necessity to answer to the 

preliminary objections.  
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According to the petition filed on 13.10.2010, the petitioner is the Ex-Army 

Commander. The 1st respondent is the present Army Commander. The 2nd to 4th 

respondents are the President and the Members of the Court Martial II. The 5th 

respondent was the Judge Advocate. 

 

The petitioner states that he rendered an exemplary service to the country as 

Commander of Sri Lanka Army and led it to victory in May, 2009 over the Liberation 

Tigers of Tamil Ealam (LTTE) and put an end to a 30 year old war that had plagued 

the nation. The petitioner states that the incumbent Defense Secretary described the 

petitioner as the “best Army Commander” in the June 2009 Edition of “Business 

Today” magazine. During his career in the Army, which spans a period of forty years, 

the petitioner was awarded prestigious awards and also won several honours.  

 

The petitioner states that the petitioner took charge of the important military 

offensive and strategy to enable the army to effectively combat and defeat the LTTE 

militarily. To achieve this, the petitioner had established two streams as command 

stream and common stream. When persons serving in the command stream were 

put to serve in the common stream, it was considered a demotion and humiliation 

and this made them bear a grudge with the petitioner. 

 

After wining the war the petitioner was promoted to the rank of General. The 

petitioner relinquished duties as Commander on 14.7.2009. On 15.7.2009 the 

petitioner was appointed as Chief of Defence Staff. The petitioner states that by 

letter dated 12.11.2009 the petitioner sought to retire from the Army with effect 

from 1.12.2009. However by letter dated 14.11.2009 the petitioner was sent on 

retirement with immediate effect.  

 

The petitioner states that he was invited by the major political parties in the 

opposition to contest the 2010 Presidential Election as the “common candidate”. 
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Ever since his nomination as common candidate there had been “a coherent, 

systematic and discernible course of events, amounting in law to targeted malice. 

Reducing and thereafter removing the petitioner’s security totally, the armed forces 

surrounding the hotel the petitioner occupied on the day of the Presidential 

Election, arresting and searching his supporters can be described as some of those 

events.  

 

The petitioner was taken in to military custody on 8.2.2010 and kept in custody 

until the court martial. In the first Court Martial the petitioner was charged that he 

engaged in political activities whilst being subject to military law. The petitioner 

was convicted of the charges and was imposed the sentence of cashiering from the 

Army. The petitioner stated that while in military custody the petitioner contested 

Parliamentary Elections held in April 2010 and was elected to the Parliament. 

 

Court Martial II 

 

Court Martial II was convened on 17.3.2010 and was reconvened on 6.4.2010 with 

the appointment of the 2nd to 4th respondents as its President and Members. There 

were four charges. The charges relate to the petitioner having served as Chairman of 

the Tender Board pertaining to the procurement of:-  

 

234 - Day Vision Binoculars (6.11.2007). 

50 - 12v Maintenance Free batteries (23.8.2007) 

50 - 5KVA Generators (28.2.2008) 

3 - VHF Direction Finders (23.7.2008) 

 

In all four charges the tenders were awarded to M/s. British Borneo Defense-

Australia through Hicrop (Pvt.) Ltd. The charges alleged that the petitioner’s son-in-

law Danuna Tilekeratne had an interest or concern with M/s. Hicrop (Pvt.) Ltd. If 

this relationship was disclosed the petitioner should have disassociated himself 
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from the tender process in accordance with paragraphs 1:4:2 and 1:4:3 of the 

Procurement Guidelines of 2006. The petitioner by concealing or failing to disclose 

that Danuna Tilekeratne is the son-in-law did commit a fraudulent act punishable 

under section 109 (e) of the Army Act.  

 

Charges based on guidelines have no force or authority 

 

The learned President’s Counsel for the petitioner submitted that these charges are 

bad in law. The learned President’s Counsel submitted that concealing such 

relationship did not constitute an offence. The procurement agency was created on 

8.7.2004 on a Presidential direction. The agency set up the guidelines. These 

guidelines have no force or authority as the guidelines have not been approved by 

the Parliament. In the case of IN RE THE EIGHTEENTH AMENDMENT (2002) 3 Sri 

L.R. 71 a seven Judge Bench of the Supreme Court held that rules setting out the 

procedure and guidelines either approved by Parliament or by the power of the 

council, is restricted to the formation of guidelines only. In that sense it is not law 

and where there is no law there is no disobeying of law. Thus there is no obligation 

for the petitioner to disassociate himself from the tender process or even to disclose 

the relationship. 

 

The petitioner was charged and convicted under section 109 (e) of the Army Act 

which is as follows:- 

 

Every person subject to military law who 
(a), (b), (c), (d) not reproduced. 
(e) commits any other fraudulent act herein before not particularly specified or any 
act of a cruel, indecent or unnatural kind, 
Shall be guilty of a military offence and shall, on conviction by a court martial, be 
liable to suffer simple or rigorous imprisonment for a term not exceeding three 
years or any less severe punishment in the scale set out in s. 133. 
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The learned President’s Counsel for the petitioner submits that the offences referred 

to under section 109 (e) should be interpreted according to the rule of ejusdem 

generis. The offences referred to in section 109 (a) to (d) are concerning personal 

gain. For there to be personal gain, the tender should have been wrongfully given. 

The tender was awarded on the recommendation of the Evaluation Board. There 

was no evidence to suggest that the petitioner influenced the Tender Board.  There 

was no allegation of the tender having being made wrongly. No allegation that 

anybody unlawfully gained. Thus it becomes purely a technical matter. Can it be said 

that the act committed, that is by chairing the Tender Board with the knowledge 

that the son-in-law of the petitioner had interest in Hycrop Ltd., is fraudulent? It is 

the fraudulent act that becomes an offence.      

 

Offences are prescribed in terms of section 57 of the Army Act. 

 

Section 57 of the Army Act is as follows:- 

 

Where a person subject to military law commits any offence and thereafter ceases to 
be a person subject to military law, he may be taken in to and kept in military 
custody and be tried and punished for that offence by a court martial: 
Provided that he shall not be so tried after the lapse of six months from the date of 
the commission of such offence, unless such offence is the offence of mutiny, 
desertion or fraudulent enlistment (emphasis added).  
Sub Section (2) not reproduced.  
 

The learned President’s Counsel submitted that the petitioner was charged in April 

2010. The offences were committed in the years 2007 & 2008. The charges were 

brought more than six months after the commission of the act and thus the offences 

even considered valid are prescribed. 

 

Bias of the Judge Advocate 
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The learned counsel for the petitioner submitted that the conduct of the 5th 

respondent was suspicious and questionable. The 5th respondent who was away at 

that time was specially flown from the United Kingdom to be the Judge Advocate for 

both Court Martial (I & II). The army has a regular Judge Advocate who is a Major-

General. The 5th respondent is the Judge Advocate in the Navy. The learned 

President’s Counsel submitted that the Judge Advocate should be unbiased. The 

learned counsel complained that the 5th respondent did not deny when suggested 

that he (5th respondent) had appeared against the petitioner as a junior counsel in 

the Supreme Court in a fundamental rights case. The Prosecuting Counsel as well as 

the Judge Advocate have been Deputy Solicitors General from the Attorney-

General’s Department. The counsel vehemently submitted that it was the 5th 

respondent who conducted the Court Martial. It was submitted that the conduct of 

the Judge Advocate was questionable and for the reasons given leads to suspicion 

which warrant the issue of a writ. The learned President’s Counsel however 

refrained from addressing court with regard to any mis-directions or non-directions 

in the summing up before the Court Martial.   

 

Sentence of cashiering and imprisonment 

 

The learned President’s Counsel for the petitioner submitted that the petitioner had 

been cashiered along with the imprisonment. The petitioner was already cashiered 

in the 1st Court Martial previously. Therefore it was submitted that this order has to 

be quashed. However it transpired that it was only the sentence that was confirmed. 

In terms of section 134 an officer shall be sentenced to be cashiered before he is 

sentenced to imprisonment. Therefore the second cashiering appeared to be only a 

formality which was rectified.  

 

Disproportionate Sentence 
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The petitioner had been sentenced to 30 months imprisonment. The learned 

President’s Counsel for the petitioner submitted that if the petitioner chaired the 

Tender Board knowing that his son-in-law had interests in Hycrop through whom 

the tender was awarded to British Borneo, if at all the petitioner’s conduct would 

have been un-ethical. If that is so does the petitioner deserve such severe sentence?    

 

The learned counsel further submitted that the sentence a Court Martial could 

impose under section 109 is imprisonment simple or rigorous for a term not 

exceeding three years. However this section makes provision for the Tribunal to 

consider a less severe punishment “in the scale set out in section 133 of the Army 

Act. Section 133 is as follows:- 

 

133 (1) Subject to the provisions of section 134, the following shall be the scale of 
punishments, in descending order of severity, which may be inflicted on officers 
convicted of offences by Courts Martial:- 
 
(a) death; 
(b) rigorous imprisonment; 
(c) simple imprisonment; 
(d) cashiering; 
(e) dismissal from the army; 
(f) forfeiture, in the prescribed manner, of seniority of rank, either     
      in the army or in the corps to which the offender belongs, or in  
     both; or, in the case of an officer whose promotion depends  
     upon length of service, forfeiture of all or any part of his  
     service for the purpose of promotion; 
(g) severe reprimand or reprimand; 
 
(h) such penal deductions from pay as are authorized by this Act. 
 
Sub section (2) not reproduced.  
 

The learned counsel submitted that the petitioner was given a sentence with an 

ulterior motive and if proved could be quashed by way of a certiorari. The learned 

counsel submitted that the petitioner became a challenge to none other than the 
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President of this country and therefore there was a move to keep the petitioner 

away so that he will not become a challenge.     

 

When a person is imposed a sentence of six months or more, he is disqualified from 

being elected as President or as a Member of Parliament. Article 91 (1) (a) of the 

Constitution is as follows:- 

 

91 (1) No person shall be qualified to be elected as a Member of Parliament or to sit 
and vote in Parliament-(a) if he is or becomes subject to any of the disqualifications 
specified in Article 89; (b) to (g) not reproduced. 
 
Article 89 is as follows:-  

 

89. No person shall be qualified to be an elector at an election of the President, or of 
the Members of Parliament…if he is subject to any of the following disqualifications 
namely- (a), (b), (c) & (e) to (j) not reproduced. 
 
(d) if he is serving or has during the period of seven years immediately preceding 
completed serving of a sentence of imprisonment (by whatever name called) for a 
term not less than six months imposed after conviction by any court for an offence 
punishable with imprisonment for a term not less than two years or is under 
sentence of death or is serving or has during the period of seven years immediately 
preceding completed the serving of a sentence of imprisonment for a term not less 
than six months awarded in lieu of execution of such sentence (emphasis added):                
Proviso not reproduced. 
 

The learned President’s Counsel for the petitioner submitted that that is why the 

petitioner was given an imprisonment exceeding 6 months. He further submitted 

that the conviction and the sentence are both colourable and should be subject to 

review.   

 

Failure to give reasons 

 

The learned counsel submitted that the Court Martial had been declared a court of 

law in G.S.C. Fonseka vs. Dhammika Kitulegoda and seven others (SC No. 1/2010 CA 
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(Writ) Application No. 676/2010 (Supreme Courts minutes of 10.1.2011)) wherein 

the Supreme Court held that the Court Martial should act judicially. Therefore the 

Court Martial should give reasons for its decision. However the Supreme Court’s 

interpretation of the Court Martial is for the purpose of Article 89 (d) of the 

Constitution.  

 

No evidence that Danuna Tilekeratne had interest in Hycrop 

 

The learned President’s Counsel submitted that there is no evidence that the 

petitioner was aware that his son in law had interest in the Hycrop.   

 

Now I shall examine some of the prayers of the petitioner to his application 

dated 13.10.2010. The prayers are numbered from “a” to “I”. Prayer “a” is as 

follows: 

 

a. Call for and examine the records maintained by the 1st to 5th respondents including 
video and audio recordings of the proceedings of Court Martial II. 

     

Prayers b, c, d, e, f and g are not reproduced. 

 

h. Grant an order in the nature of writ of certiorari quashing the entirety of the 
proceedings held in the aforesaid Court Martial II.  
i. Grant an order in the nature of writ of certiorari quashing all orders and/or 
decisions made by the 2nd to 5th respondents in Court Martial II including the 
aforesaid order dated 26th August 2010 to proceed with Court Martial II, overruling 
the submissions made on behalf of the Defence that there was no prima faice case. 
Prayers j, k and l are not reproduced. 

 

One of the grounds urged for the petitioner in the petition to have the above 

reliefs is that the 2nd, 3rd and 4th respondents who sat in the Court Martial II as 

its President and Members have been bias. 
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The petitioner stated that the petitioner was responsible in bringing the 2nd to 4th 

respondents from the command stream to the common stream which was 

considered as a demotion due to which the 2nd to 4th respondents were biased in 

their decisions at the Court Martial. The reason to bring the 2nd respondent to the 

common stream was that the 2nd respondent made a false statement at a court of 

inquiry and was found to be untrustworthy and lacking in integrity. The 3rd 

respondent was closely associated with the Secretary Defence and the Secretary 

Defence had influence over the 3rd respondent. The 4th respondent had close 

intimation with the LTTE in that the 4th respondent was bribed by the LTTE. What is 

stated above is contained in paragraphs 40 a, b, c, 42, 43, 44 and 49 of the petition 

and are reproduced as follows: 

 

40. The petitioner states that despite the inadequacy of time, when court martial II 
reconvened on 6th April 2010, the petitioner raised the following objections to the 2nd, 
3rd and 4th respondents functioning as President/Members of Court Martial II: 
 a. The 2nd respondent: The 2nd respondent was removed from the main command 
stream/line of the Sri Lanka Army by the petitioner while the petitioner was the 
Commander of the Army because the 2nd respondent was found to be untrustworthy 
and lacking in integrity because the 2nd respondent had made a false statement at a 
Court of Inquiry convened by the petitioner. 
b. The 3rd respondent: The 3rd respondent is closely associated with the Secretary 
Defence and both of them are from the Gajaba Regiment. The 3rd respondent had been 
working in the Ministry of defence for two years directly under the Secretary Defence 
who has time and again made clear his hostility and hatred towards the Petitioner 
since the Petitioner contested his brother at the Presidential Election. The 3rd 
respondent was also the head of the Gajaba Regiment that was brought in to sideline 
the Sinha Regiment to which the petitioner belonged. 
c. The 4th respondent: The 4th respondent was alleged to have had intimate 
connections with the LTTE in that, he had been bribed and/or been on the pay roll of 
the LTTE for which the petitioner had taken action and was to take further action 
while he was the Commander of the Army. 
A true copy of the entire case record in Court Martial II (including the proceedings, the 
documents marked in evidence by the prosecution and the defence and the written 
submissions filed by the parties) as made available to the petitioner is filed herewith 
marked P12 in volume I and pleaded same as part and parcel hereof. 
42. The petitioner states that the 2nd, 3rd and 4th respondents were not in the Command 
Stream of the Army. The said respondents were in the Common stream of the Army, 
which (as outlined above) was a virtual demotion and/or humiliation within the army. 
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43. The petitioner states that, since, as outlined above, the petitioner was responsible 
for the establishment of such streams there is a real likelihood of bias/animosity on the 
part of the 2nd, 3rd and 4th respondents against the petitioner. 
44. In the circumstances, the petitioner states that the 2nd to 4th respondents are biased 
and that any decision taken by these respondents against the petitioner is invalid 
and/or void in law. 
49. The petitioner states that previously a Writ Application bearing No. 350/2010 was 
filed in the Court of Appeal against inter alia the said decision of the 2nd to 4th 
respondents to function as the President and Members in Court Martial II and the said 
application was dismissed by the Court of Appeal by an order dated 29.6.2010. The 
petitioner has filed an Application for Special leave to Appeal bearing No, 141//2010 
against the said decision of the Court of Appeal and the said Application is presently 
pending before the Supreme Court. 
 

The petitioner alleged bias on the part of the 5th respondent and I will reproduce 

paragraphs 65 and 65 “d”, “e”, “f”, “u” and “v” to the petition which are as follows- 

65. The petitioner therefore states, in the totality of the aforesaid circumstances, the 
aforesaid decision of the 2nd to 4th  respondents dated 17th September 2010 finding the 
petitioner guilty of the aforesaid charges in Court Martial II and the purported 
imposition of sentence of 30 months by the 2nd to 4th respondents and all the orders, 
decisions and/ or findings and / or proceedings of Court Martial II including the 
order dated 26th August 2010 to proceed with Court Martial II and/ or the decision 
contained in the letter dated 30th September 2010 should be quashed by Your 
Lordships Court on the following amongst other grounds set out hereinbefore in this 
Application and the other grounds that would be urged by counsel for the petitioner at 
the hearing of this application: 
“a”, “b” “c” not reproduced. 
“d” . The said decisions of both the Court Martial II are motivated by ulterior motive of 
targeted malice and / or targeted persecution in law that is so apparent on the face of 
the course of events that has unfolded, as set out above. 
“e”. The said decision of Court Martial II is motivated by actual and/or apparent 
bias on the part of the 2nd to 5th respondents. 
“f”. The bias, disqualification and / or the aforesaid conduct of the 5th respondent 
Advocate-General as set out above, renders the decisions of Court Martial II illegal, 
ultra vires and without jurisdiction. 
 
“g” to “t” not reproduced. 
 
“u”. The summing up of the 5th respondent Judge Advocate General is on a wrong 
footing, takes irrelevant matters into consideration and fails to take relevant matters 
into consideration and constitutes a misdirection in law. 
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“v”. The 5th respondent Judge Advocate General has failed to properly analyze the law, 
and the charges, and to properly and fairly summarize the evidence for consideration 
of the Court Martial   
“w” to “z” and “aa” to “cc” not reproduced. 
 
  
The petitioner in his petition sought notice and an interim relief staying the decision 

to convict and staying the decision to impose a sentence of 30 months on the 

petitioner until the final hearing of this application. The petitioner was convicted on 

17.9.2010 and the sentence was pronounced on 30.9.2010. The respondents were 

noticed by the petitioner as required by the Court of Appeal (Appellate Procedure) 

Rules as the petitioner had moved for interim orders.  

 

When this case was taken up for support all the respondents were represented by 

counsel. However the learned President’s Counsel for the petitioner submitted that 

he would not be supporting for an interim order at that stage and objected and thus 

deprived the counsel for the 2nd, 3rd and 4th respondents from making submissions. 

The learned President’s Counsel did not object to the learned Deputy Solicitor 

General making submissions on behalf of the 1st, 5th and 6th respondents. The 

learned DSG raised preliminary objections and submissions were heard only with 

regard to the preliminary objections for the 1st, 5th and 6th respondents. 

 

After hearing submissions of counsel for the petitioner and 1st, 5th and 6th 

respondents the court decided to issue notice on the parties formally. The order 

with regard to the preliminary objections was postponed. Thus at the time of 

formally issuing notice this case was heard against the 2nd to 4th respondents, 

ex-parte. Thereafter objections were filed. In the objections, the respondents raised 

the issue with regard to the suppression of material facts.    

 

To the allegation of untrustworthiness and lack of integrity of the 2nd respondent, 

the respondents averred that the 2nd respondent was appointed as 

Commander/Vice Chancellor of the Kotalawela Defence University on 24.12.2008 on 
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the recommendation of the petitioner. The 2nd respondent also denied to having 

given evidence before a court of inquiry. With regard to the 3rd respondent, the 

submission was that the 3rd respondent was transferred to the Ministry of Defence 

by the petitioner. The 3rd respondent was appointed on 26.10.2007 as Officiating 

General Officer, commanding the 21st Division. 

 

 On the allegation with regard to the 4th respondent being bribed by the LTTE, it was 

averred that there was a move to assassinate the 4th respondent while he was the 

overall operations Commander, Colombo. Major Anurudha Perera was court 

martialled for providing intelligence to the LTTE to assassinate the 4th respondent. 

The said Major Perera was found guilty and sentenced to death. The death sentence 

was commuted to life imprisonment. The respondents averred that the petitioner 

has uttered falsehood and suppressed material facts.   

    

The above information is contained in paragraphs 34f (i). a, b, c, d, e, (ii). a, b, c, (iii). 

a, b, c, d, 36 a, b, c, d, e, & f. of the objections of the 2nd and 3rd respondents and are 

reproduced as follows:-.   

 

34. Responding to paragraphs 40, 41, 42, 43, 44, 45, 46, 47, 48 and 49 of the petition, 
these respondents state as follows:- 
 
Sub paragraphs “a”, “b”, “c”, “d” and “e” are not reproduced.  
34 “f”: Subject and without prejudice to the averments in subparagraph ‘d’ above, 
these Respondents respond to the said paragraphs 40 to 48 of the petition as follows:- 
 

i) Responding to paragraph 40 (a) of the petition, these respondents admit only that the 
said paragraph contains the essence of the purported objections raised by the 
petitioner to the 2nd respondent and while denying the truth and accuracy of the 
content thereof states further as follows:- 
 a)   The 2nd Respondent did not give evidence before the Court of Inquiry referred to 
therein. 
b) The said Court of Inquiry was not convened by the Petitioner but by Major General 
U B L Fernando. 
c) The 2nd Respondent was not and could not have been found to have made a false 
statement at the said Court of Inquiry. 
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d) The petitioner himself, by his conduct manifested the fact that the 2nd respondent 
was a perfectly honest, trustworthy and competent officer in that he recommended the 
2nd Respondent to be the Commander/Vice Chancellor of the Kotelawala Defence 
University on or about the 24th of December 2008 and the said appointment was 
confirmed by the President of the Republic on or about the 26th of May 2009. These 
respondents file herewith, marked 2R12 and 2R13 respectively and plead as part and 
parcel hereof, true copies of the said recommendation by the petitioner and the said 
confirmation/appointment by the President of the Republic dated 26th May 2009. 
e) By way of further response to paragraph 40 (a) of the petition, these respondents 
state that the Kotelawala Defence University is one which imparts training to 
officers/cadet officers not only of the Army but also of the Navy and the Air Force of Sri 
Lanka and hence the future leaders of the said Forces and as well as certain foreign 
students, and hence, the position of Commandant/Vice Chancellor of the Kotelawala 
Defence University is a highly prestigious and much sought after office in the Army 
and/or is and can only be given to a perfectly trustworthy and competent officer. 
ii) Responding to paragraph 40 (b) of the petition, these respondents admit only that 
the said paragraph contains the essence of the purported objections raised by the 
petitioner to the 3rd respondent and deny the veracity of the content thereof. These 
respondents further state as follows:- 

a) While both the Secretary Defence and the 3rd respondent are from the Gajaba 
Regiment, an infantry Regiment of high repute, (the 1st Commander was the late Major 
General Wijaya Wimalaratne), the said fact is incapable of leading to the inference 
that the 3rd respondent was in any way biased against the petitioner. 

b) The 3rd respondent was not closely associated with the Secretary Defence. The 3rd 
respondent was in the Ministry of Defence after he was attached thereto by order 
made by the petitioner on or about the 5th of April 2006, and served in that position 
until he was appointed as officiating General Officer, Commanding the 21st Division 
while still a Brigadier on the 26th of October, 2007. These respondents file herewith, 
marked R14 and R15 respectively and plead as part and parcel hereof, true copies of 
the said order attaching the 3rd respondent to the Ministry of Defence dated 5th April 
2006 and the order made by the petitioner appointing the 3rd respondent as the 
officiating General Officer, Commanding the 21st Division. The post of General Officer, 
Commanding any division is one ordinarily held by an officer holding the rank of Major 
General. 

c) While the 3rd respondent worked in the Ministry of Defence, he did not do so directly 
under the Secretary, Defence but only in the capacity of the Assistant to the Military 
Liaison Officer Major General WPP Fernando at the Ministry of Defence and hence, was 
at the time, under the said Major General WPP Fernando. 

iii) Responding to paragraph 40 (c) of the petition, these respondents admit only that the 
said paragraph contains the essence of the objections raised by the petitioner to the 4th 
respondent and deny the truth and accuracy of the contents thereof. These 
respondents further state as follows:- 

a) The very grave and highly defamatory allegations made by the petitioner against the 
4th respondent, under the cover of privilege, in objecting to the 4th respondent being a 
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member of the said Court Martial, were based on nothing more than hearsay in that 
they were, ex facie based purely and wholly on what the petitioner claims to have been 
told to him by the Director of the Criminal Investigation Department as having been 
said to him by a person suspected of LTTE activities who was in custody. 

b) The petitioner, while he was the Commander of the Army had convened a General 
Court Martial to try Major Anuruddha Perera on several charges including one of 
providing intelligence to the LTTE to assassinate the 4th respondent who as a 
Brigadier, was then the overall Operations Commander Colombo. The said Court 
Martial found the said accused officer guilty of the said charge and passed a death 
sentence on him. The said sentence was confirmed by the petitioner as the convening 
officer but was later commuted to life imprisonment by the President of the Republic. 
These respondents file herewith, marked 2R16 and 2R17 respectively the charge sheet 
served on the said Major Anuruddha Perera and the findings, sentence and the 
commutation thereof by the President of the Republic and plead the same as part and 
parcel hereof. 

c) While the 4th respondent was out of the island following a course at the Philippines at 
the time the petitioner is alleged to have received the information on which he based 
his aforesaid allegation, the Petitioner most significantly took no action whatsoever to 
recall the 4th respondent and/or to take further action against him which he would 
have done if he himself attached any credence to the information which he received. 

d) In the circumstance aforesaid, it is most evident that the Petitioner has 
misrepresented material facts to Your Lordships’ Court and suppressed 
material facts from Your Lordships’ Court in order to mislead and/or deceive 
Your Lordships’ Court (emphasis added). 
Paragraph 35 not reproduced. 
 
36. These Respondents deny the averments in paragraph 42 of the petition and state 
further as follows:- 
 

a)  The 2nd Respondent who was the General Officer Commanding 22nd Division at 
Trincomalee was sent to India on the recommendation of the Petitioner to follow a 
course at the National Defence College in New Delhi in December 2007. Accordingly, 
from the date he proceeded to India he ceased to hold the office of the General Officer 
Commanding the said Division in Trincomalee. On his return to Sri Lanka, he was 
appointed the Commander/Vice Chancellor of the Kotelawala Defence University and 
was hence, at all times material, in the “command stream”. 

b) The 3rd Respondent was the General Officer Commanding Division II at Panagoda at 
the time of his appointment as a Military Liaison Officer at the Ministry of Defence by 
the Petitioner after which he was appointed the General Officer Commanding Division 
21 at Vavuniya by the Petitioner. Accordingly, the 3rd Respondent was at all times, 
material, in the command stream of the Army. These Respondents file herewith, and 
plead as part and parcel hereof marked 2R18 and 2R19 respectively, the appointment 
of the 3rd Respondent as the officiating General Officer Commanding II Division dated 
29th march, 2006, the appointment of the 3rd Respondent as the officiating General 
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Officer Commanding 21 Division dated the 26th October 2007 and the appointment of 
the 3rd Respondent the General Officer Commanding II Division by the Petitioner on or 
about the 11th January 2008 respectively, and the attachment of the 3rd Respondent to 
the Ministry of Defence made by the Petitioner on or about the 5th April 2006 has been 
pleaded above and marked 2R14. 

c) The 3rd Respondent was appointed the Major General on 10th January 2008 on the 
recommendation of the Petitioner who was the then Commander of the Army. 

d) The 4th Respondent was appointed the Overall Operations Commander Colombo while 
still a Brigadier and the Commander of the Artillery Brigade which played a key roll in 
the war against the LTTE. Both said appointments were made by the Petitioner and 
these Respondents file herewith marked 2R20 and 2R21 respectively and plead as part 
and parcel hereof true copies of the appointment dated 31st January 2008 of the 4th 
Respondent as the Overall Operations Commander of Colombo and the appointment 
made by the Petitioner on or about 28th March 2007 of the 4th Respondent as the 
Commander of the Artillery Brigade with effect from the 9th April 2007. It is evident 
from the said document that prior to his appointment, the 4th Respondent was the 
Commander of 112 Brigade and hence manifestly a person who was at all times 
material in the command stream of the Army. 

e) The 4th Respondent was promoted as Major General on or about the 21st January 2009 
on the recommendation of the Petitioner and is now the Security Force Commander at 
Jaffna. 

f) In the circumstances aforesaid, these respondents plead that the Petitioner, has, 
once more, uttered falsehood to Your Lordships’ Court, misrepresented facts to 
Your Lordships’ Court and suppressed material facts from Your Lordships’ Court 
and committed every one of such acts with a view to misleading and/or 
deceiving Your Lordships’ Court (emphasis added). 
 
The identical averments were made in the objections filed for the 4th respondent. 

 

 

 

 

Should not the petitioner counter the strong allegations of suppression of material 

facts and misrepresentations? How does the petitioner respond to the 2nd to 4th 

respondents? The petitioner chose not to respond at all which is found in 

paragraphs 6 and 7 of the counter affidavit/ objections. 

 

Paragraphs 6 and 7 of the petitioner’s counter affidavit/objections 
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6. The petitioner states that, whilst denying each and every allegation leveled against 
him by the Respondents, it is not part of the petitioner’s case to make counter 
allegations against each and every averment and/ or allegation already leveled 
against him by these respondents and convert these proceedings into a battleground of 
personal allegations. 
7. For that reason and in that spirit, the petitioner states, whilst denying each and 
every allegation / averment in the objections, that the petitioner will not deal 
specifically with each averment in turn and states this should not be construed as 
an admission to any such averments.                                              
 
Thus it is clear to what extent the petitioner wished to meet the defence case. Did 

the petitioner lie to court deliberately in the petition, especially in paragraphs 40 a, 

b & c. In that event the petitioner should know that when the truth is revealed the 

petitioner would lose. In the written submissions tendered on behalf of the 2nd to 4th 

respondents, out of 24 pages, 11 pages had been devoted to write in detail with 

regard to the suppression of material facts. It is dealt with under the heading 

Suppression and Misrepresentation from pages 6 to 16 of the written submissions. 

 

The petitioner in the written submissions tendered on 10.5.2011 does not refer to 

the matters dealt with by the 2nd to the 4th respondents in paragraphs 34 a-e and f i - 

iii and paragraphs 36a- f of the objections. The petitioner meets the detailed written 

submissions of the counsel for the 2nd and 3rd respondents with two sentences in the 

written submissions tendered on-19.5.2011 which are as follows:- 

 

9. The alleged misrepresentations/suppressions are misconceived in fact and in law. 

10. The alleged misrepresentations/suppressions are irrelevant to the matters to be 

determined by court.         

 

Oral submissions 

 

In the oral submissions the learned President’s Counsel for the petitioner did refrain 

from addressing court with regard to the allegation of suppression of material facts. 

The learned counsel also refrained from addressing court with regard to any mis- 
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directions or non directions on the part of the 5th respondent. Learned counsel for 

the 2nd and 3rd respondents addressed court in great detail taking most of his time 

(three of the four days) on the suppression of material facts. The learned counsel in 

his submissions referred to the specific allegations made against the 2nd to 4th 

respondents. In reply the learned President’s Counsel for the petitioner addressed 

court for three and a half days. However the learned counsel again refrained from 

addressing court with regard to the allegation of suppression of material facts 

adverted to by the learned counsel for the 2nd and 3rd respondents. The learned 

President’s Counsel for the petitioner maintained a deafening silence with regard to 

the suppression of material facts and also with regard to the mis- directions or non 

directions of the 5th respondent.  

 

Hence the attention of the learned President’s Counsel for the petitioner was drawn 

by me to the allegations made in paragraphs 40 a, b and c and 65 “u” and “v” of the 

petition and to the reply by the 2nd to 4th respondents in paragraphs 34 and 36 of 

the objections. In reply the learned President’s Counsel submitted that one is 

required to disclose everything and the principle of uberrima fide apply only in an 

exparte application. He submitted that it does not apply to inter parte applications. 

The learned President’s Counsel also submitted in court that his case is that the 2nd 

to 4th respondents were biased as they were removed by the petitioner from the 

command stream to the common stream. He submitted that he stands by this story 

and therefore thought it un-necessary to reply to the complaint of suppression of 

material facts. 

 

It was the position of the 2nd to 4th respondents that at all times they were in the 

command stream. It was submitted by the learned counsel for the 2nd to 4th 

respondents that no evidence either oral or documentary was produced or even 

adverted to prove that the petitioner had removed any of the 2nd to 4th respondents 

from the command stream and relegated them to the common stream. The learned 

counsel submitted that a large number of documents have been filed to satisfy court 
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that the 2nd to 4th respondents have been in the command stream throughout and 

none of these documents have been challenged.  

 

The learned President’s Counsel for the petitioner in the written submission 

filed on 3.10.2011 took a surprise move by withdrawing bias as a ground to 

support for a writ.  

 

Written submissions filed on 3.10.2011 for the petitioner at pages 26 and 27 from 
paragraphs 243-248 and 253-255 
 
243.) It is crucial to note that all of the alleged “suppression” goes ONLY to the ground 
of bias. 
244.) In other words, the allegations (even if suppressed) would be relevant when 
court considers whether the Military Tribunal was biased or not. 
245.) However, bias was not one of the main grounds urged at the hearing. In 
fact, it was not even argued that the application for writ should be granted on 
the ground of bias. 
246.) The petitioner’s case before Your Lordships in this application does not 
depend upon bias of the 2nd. 3rd and 4th respondents. 
247.) The petitioner’s case before Your Lordship’s Court did not depend on the 
bias.  
248.) In the circumstances BIAS IS NOT A ground material to this application. 
 
At page 27 
 
253.) Thus clearly the argument of the petitioner centered around the question 
of Conviction and sentence and the question of bias did not feature in such 
submissions (emphasis added). 
254.) In the circumstances, it is submitted that misrepresentation/suppression of facts 
that relate ONLY to bias is not material or even relevant to the main thrust of the 
petitioner’s case. 
255.) Thus, in any event it is not a suppression of a material fact.   
 
 
The reason according to the petitioner for the removal of the 2nd respondent from 

the command stream to the common stream was that the 2nd respondent made a 

false statement at a court of inquiry convened by the petitioner and was found to be 

untrustworthy and lacking in integrity. This was the allegation referred to in 

paragraph 40a of the petition. Paragraphs 40 b and c are concerning 3rd and the 4th 



21 

 

respondents.  Therefore these matters are of paramount importance and are very 

material to the case.   

 

The learned President’s Counsel for the petitioner takes a different stance in the 

written submissions filed on 10.5.2011 under the heading Grounds for challenge 

(of the conviction and the sentence) at page 2 paragraph 8 where he relied on bias 

as a ground for the issue of writ. 

 

Paragraph 8 of the written submissions of 10.5.2011 is as follows:- 
8.) The following are the grounds for challenge (out of sub-paragraphs “a” to “o” I 
will reproduce only sub-paragraphs “b” and “c”). 
 
b.) the bias of the members of the military tribunal 
c.) the bias of the Judge Advocate 
 
 
It is clear that the petitioner got the court to issue notice on the 2nd to 4th 

respondents on an ex parte application. One of the grounds the petitioner alleged 

was bias on the part of the 2nd to 4th respondents. The heading to paragraphs 39 to 

49 of the petition is Bias and objections to President/Members of Court Martial 

II. The 2nd to 4th respondents filed objections countering the allegation of bias to 

which the petitioner did not respond. The petitioner in the written submissions filed 

thereafter reiterated the ground with regard to the bias of the 2nd to 4th respondents 

who were the members of the Court Martial.  

 

The petitioner filed CA Application No. 350/2010 and in that too the petitioner 

relied on bias as a ground. In paragraphs 42, 71 and 73 a-e of the petition in CA Writ 

350/2010 the petitioner had alleged bias on the part of the 2nd to 4th respondents. 

This case was dismissed by the Court of Appeal on 29.6.2010. However the 

petitioner maintained that this order is incorrect and an appeal was filed in the 

Supreme Court on 29.10.2010 in SC (Spl) LA Application No. 141/2010 to reverse 

the judgment of the Court of Appeal. The petitioner mentioned this fact in this 
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application (CA 679/2010) in order to further strengthen the fact that the 2nd to 4th 

respondents were biased towards the petitioner. Thus one can see to what extent 

the petitioner has relied on bias as a ground to get a writ of certiorari issued. It is by 

averring these grounds that the petitioner was able to get notice issued by this court 

on the respondents. The appeal filed in the Supreme Court was not supported for 

more than a year and was thereafter withdrawn. It had taken more than one year for 

the petitioner to realize that he was not relying on bias of the 2nd to 4th respondents. 

  

The 2nd to 4th respondents in their objections (paragraphs 34 and 36 of the 

objections), in the written submissions and oral submissions by learned counsel 

strongly disputed the allegation of bias that was leveled against them by the 

petitioner. The petitioner should have met those facts and explained as to why the 

petitioner made allegations against the 2nd to 4th respondents in the petition 

particularly in paragraph 40 a, b and c. Without meeting the argument what the 

learned President’s Counsel for the petitioner did was to conveniently withdraw the 

issue saying that he does not rely on bias any longer.  

 

Then the question arises as to why the learned counsel relied on this ground at the 

time of moving for notice. Throughout, the petitioner’s case was that the 2nd to 4th 

respondents who were the President and the Members of the military tribunal had 

an animosity towards the petitioner for having removed them from the command 

stream to the common stream. The petitioner had explained specifically, in 

paragraphs 40 a, b and c of the petition, the reason for the removal. The respondents 

replied to these allegations in detail in the objections filed and later on in the 

written submissions and in the oral submissions. Now the petitioner cannot say that 

he is no longer relying on that ground.    

 

The petitioner cannot escape without clearing the issue relating to bias with a 

sweeping statement that it is not relevant. Now the learned President’s Counsel 

submits that he is no longer relying on bias as a ground to support for a writ. Bias as 
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a ground was completely abandoned. The question is, why did the learned counsel 

abandon the ground of bias in his written submissions tendered on 3.10.2011? Was 

this because the petitioner found it difficult to meet the allegation of suppression of 

material facts? 

 

The learned President’s Counsel for the petitioner took another unprecedented 

move in the written submissions filed on 3.10.2011 (after oral submissions). The 

learned President’s Counsel in the written submissions so filed, from pages 45-51 

dealt with the summing up of the 5th respondent (made before the Court Martial II). 

Prior to this, the only other instance where any reference was made to the summing 

up was in the petition in paragraph 65 “u” and “v”. The 5th respondent denied the 

allegations made in paragraphs 65 “u” and “v” in the objections. The petitioner did 

not mention the summing up in the counter objections or in the written submissions 

filed thereafter on 10.5.2011. 

 

Thus the 5th respondent in the written submissions filed on 10.5.2011 referred to 

mis-directions and non directions under the heading No Misdirection or non 

direction on the part of the 5th Respondent: It states thus that “the pleadings filed 

before this court does not disclose any specific averment pertaining to any 

misdirection and/- or non direction on the part of the 5th Respondent” (at pg 44 of the 

written submissions). 

 

The petitioner filed a written submission on 19.5.2011 in reply and not a word was 

mentioned of the summing up. The learned President’s Counsel in his lengthy oral 

submissions and the submission in reply did not mention a word about the 

summing up. Although the learned President’s Counsel was reminded about not 

addressing court on the summing up with regard to its mis-directions and non 

directions the learned counsel did not respond and it was understood that there was 

nothing to complain about the summing up. 

 



24 

 

Written submissions tendered after argument is optional. Such submissions should 

contain only a synopsis of the oral submissions together with any authorities to 

support. It should not deal with matters outside the oral submissions. Written 

submissions tendered on matters not dealt with in the oral submissions, and at a 

time where the opponents do not have the opportunity to answer is unprecedented 

and should not be encouraged.      

 

It is perfectly settled that a person who makes an ex parte application to court is 

under an obligation to make that fullest possible disclosure of all material facts 

within his knowledge and if he does not make that fullest possible disclosure, 

then he cannot obtain any advantage which he may have already obtained by 

him. This is perfectly plain and requires no authority to justify it” (R vs. 

Kensington Income Tax Commissioner [1917] 1 K.B. 486). Kay J. held in Republic of 

Peru vs. Driefius Brothers and Com 55 L.T 802 at 803 that “it is most important to 

maintain most strictly the rule that in ex-parte applications the utmost good faith 

must be observed. If there is an important misstatement, I have never hesitated and 

never shall hesitate until the rule is altered to discharge the order at once, so as to 

impress upon all persons who are suitors in the courts the importance of dealing in 

good faith with the court when ex-parte applications are made”. If there is anything 

like deception practiced on the courts, the court ought not to go into the 

merits of the case, but simply say, “we will not listen to your application 

because of what you have done” (Daglish vs. Jarvie (1850) 2 Mac & G 231). 

 

In Alphonso Appuhamy vs. Hettiarachchi 77 N.L.R. 131 Pathirana J said that when an 

application for a prerogative writ, or an injunction is made, it is the duty of the 

petitioner to place before court, before it issues notice in the first instance, a full and 

truthful disclosure of all the material facts and the petitioner must act with uberrima 

fides. Pathirana J observed that had the petitioner made a full disclosure of all 

material facts and appraised the courts, the courts may not have issued notice in the 

first instance. 
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“The necessity of a full and fair disclosure of all material facts to be placed before the 

Court when an application for a writ or injunction is made and the process of the 

Court is invoked is laid down in the case of The King vs. The General Commissioner 

for the Purpose of the Income Tax Acts for the District of Kensington-Ex-parte 

Princess Edmond de Poignac (1917) K.B. 486. Although this case deals with a writ of 

prohibition the principles enunciated are applicable to all cases of writs or 

injunctions. In this case a Divisional Court without dealing with the merits of the 

case discharged the rule on the ground that the applicant had suppressed or 

misrepresented the facts material to her application. 

 

The Court of Appeal affirmed the decision of the Divisional Court that there had 

been a suppression of material facts by the applicant in her affidavit and therefore it 

was justified in refusing a writ of prohibition without going in to the merit of the 

case. In other words, so rigorous is the necessity for a full and truthful 

disclosure of all material facts that the Court would not go in to the merits of 

the application, but will dismiss it without further examination. (Athula 

Ratnayake vs. Lt. Col. Jayasinghe 78 N.L.R. 35, Laub vs. Attorney General and 

Another (1995) 2 Sri L.R. 88, Walker Sons & Co. Ltd., vs. Wijayasena (1997) 1 Sri 

L.R.293). 

 

 In Sarath Hulangamuwa vs. Siriwardene, Principal, Vishaka Vidyalaya, Colombo 5 

(1986) 1 Sri L.R.275 at 282 Siva Selliah J expressed his agreement with the 

submission of the learned Deputy Solicitor-General that all these facts pertaining to 

residence at Dehiwala proved by 1R5 were withheld from this Court in the 

petitioner’s application for writ which is thus lacking in uberiima fides and that on 

this ground too the application must fail. “A petitioner who seeks relief by writ 

which is an extraordinary remedy must in fairness to this Court, bare every 

material fact so that the discretion of this Court is not wrongly invoked or 

exercised. In the instant case the fact that the petitioner had a residence at 
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Dehiwala is indeed a material fact which has an important bearing on the question 

of the genuineness of the residence of the petitioner at the annexe and on whether 

this Court should exercise its discretion to quash the order complained of as unjust 

and discriminatory. On this ground too the application must be dismissed for lack of 

uberrima fides”.  

 

The application of the petitioner thus having failed on the above grounds, it is hardly 

necessary to consider the alleged ground of discrimination against the petitioner’s 

child on the ground that after the refusal of his application some other children with 

less qualification have gained admission. Discrimination and denial of equal rights 

cannot be agitated in an application for Writ of Certiorari and must form the subject 

of an action for fundamental rights which cannot be canvassed in this court. I see no 

merit in this application for Writ of Certiorari for the reasons set out and dismiss 

this application with costs fixed at Rs.315”.  

 

In Hotel Galaxy vs. Mercantile Hotel Ltd. (1987) 1 Sri L R. 6 it was decided that the 

misstatement/misrepresentation of the true facts by the plaintiff which put an 

entirely different complexion on the case as presented by him when the injunction 

was applied for ex-parte, would amount to misrepresentation or suppression of 

material facts warranting its dissolution without going in to the merits.  

 

Marsoof J in Dahanayake vs. Sri Lanka Insurance Corporation Ltd (2005) 1 Sri L.R. 

67 at 77 held that “the 1st respondent has also taken up a preliminary objection on 

the basis that the petitioners have suppressed or misrepresented material facts. 

This by it self is a serious obstacle for the maintenance of the petitioners’ case. Our 

courts have time and again emphasised the importance of full disclosure of all 

material facts at the time a petitioner seeks to invoke the jurisdiction of this court, 

by way of writ of certiorari, mandamus or any other remedies referred to in Article 

140 of the Constitution. 
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In this context, the failure of the petitioners to tender with the petition and joint 

affidavit filed by them a copy of the Arbitral Award dated 28th January 1998 (R10) to 

which the 1st, 2nd, 3rd, 8th, 11th and 35th petitioners were parties is extremely 

significant. It is important to note that the impugned order of the 2nd respondent 

marked P11, which the petitioners seek to have quashed by way of a writ of 

certiorari specifically refers to the said Arbitral Award marked R10. In fact one of 

the primary considerations in the order sought to be quashed (P11) is the fact that 

the complaint of the petitioners in regard to their claim for arrears at the enhanced 

rate, had already been considered and determined in the said award marked as R10 

made in 1998. I am therefore of the view that the petitioners were bound to produce 

with their application a copy of this Arbitral Award, more so as the 2nd respondent 

has cited and relied upon the said award in his order marked P11. The petitioners 

have omitted to annex to their petition and affidavit a copy of this Award which has 

comprehensively analysed the claim of the petitioners” and proceed to reject the 

same. 

 

Marsoof J cites with approval the case of Blanca Diamonds (Pvt) Ltd v Wilfred Van 

Else & Others (1997) 1 Sri L.R. 360) where Jayasuriya J emphasized the duty a party 

owes to Court for a full and frank disclosure when initiating writ proceedings. 

Jayasuriya J held thus “in filing the present application for discretionary relief in the 

Court of Appeal Registry, the petitioner company was under a duty to disclose 

uberrima fides and disclose all material facts to this Court for the purpose of this 

Court arriving at a correct adjudication of the issues arising upon this application. In 

the decision in Alponso Appuhamy v. Hettiarachchi (supra) Justice Pathirana in an 

erudite judgment, considered the landmark decisions on this province in English 

Law and cited the decisions which laid down the principle that when a party is 

seeking discretionary relief from the court upon an application for a writ of 

certiorari, he enters in to a contractual obligation with the Court when he files an 

application in the Registry and in terms of that contractual obligation he is required 
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to disclose uberrima fides and disclose all material facts fully and frankly to this 

court..”      

 

Marsoof J thus held that the petitioners were in breach of this solemn covenant and 

are therefore not entitled to any relief. 

 

Having carefully considered the above authorities together with the facts of this case 

I am of the view that the petitioner is guilty of non disclosure and therefore not 

entitled to a discretionary remedy. Hence this application is dismissed in limine. In 

view of the fact that the petitioner is serving a sentence of imprisonment I make no 

order for costs. 

 

            

      Judge of the court of Appeal 

Upaly Abeyratne J 

 

I agree 

      Judge of the Court of appeal  

 

 

A W Abdus Salam, J.  

I  have had the benefits of perusing in draft, the judgment of my  brother Eric 

Basnayake, J and I respectfully concur with him both in regard to his analytical 

approach towards the commonly known R v Kensington income tax 

commissioner’s, exp p Princess Edmund De Polignack principle and its applicability 

to the facts of the instant application. Since the decision of my brother judge is self 

explanatory and exhaustive as regards factual matters, it is unnecessary for me to 

recapitulate them or deal with them at length save those which are extremely 

necessary. Hence, my exercise is limited only to elaborate on the decision, with the 

addition of few words, mainly on the legal position.  
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As far as the stance of the petitioner is concerned the issue relating to BIAS loomed 

large both in the pleadings and the submissions. However, quite surprisingly, the 

petitioner has attempted to maintain at one stage of the case that the ground of 

“bias” is not material to the application though it had been admittedly pleaded. A 

perusal of the petition reveals that one of the grounds alleged therein and continued 

to be relied upon when supporting the application for notice was the motivation 

followed by actual or apparent bias attributed to the 2nd to 5th respondents. The 

exact details of the alleged bias have been elucidated in the petition setting apart 27 

paragraphs out of 70 paragraphs. This works out to almost 40 per centum of the 

entire petition. Bias, which is in the forefront of the petitioner’s case both in this 

application and also in CA 350/2010, has been set out under a separate title “BIAS 

AND OBJECTIONS TO PRESIDENT/MEMBERS OF COURT MARTIAL II”. Having given 

the issue of bias such great prominence in the petition and placed reliance so 

heavily  on it to obtain notice, in my view the petitioner cannot be permitted to 

resile now from that position, particularly when the respondents argued the 

question of suppression. In effect that would amount to condoning an act of blowing 

hot and cold which is totally inconsistent with the rules of equity. 

  

It is important to recall at this stage that one important ground considered by my 

two brothers who initially heard this matter, was the reliance placed by the 

petitioner on that ground before issuing notice. In the circumstances, the element of 

bias as pleaded by the petitioner has continued to be part and parcel of the case of 

the petitioner.  

A maxim known almost during the whole of last century and having its origin in 

equity courts is that one must approach the court with clean hands. The maxim has 

been so indoctrinated in the legal system that almost all our courts, loath to 

entertain claims that are tainted with non-disclosure of material facts. It is 

particularly so when the benefit of the maxim is invoked by the respondent or 

raised by court ex mero motu. (Emphasis is mine). 
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Material facts are those which are material for the judge to know in dealing with the 

application as made; materiality is to be decided by court and not by the assessment 

of the applicant or his legal advisers: see Rex v. Kensington Income Tax 

Commissioners, per Lord Cozens-Hardy M.R., at p. 504, citing Dalglish v. Jarvie 

(1850) 2 Mac. & G. 231, 238, and Browne-Wilkinson J. in Thermax Ltd. v. Schott 

Industrial Glass Ltd. [1981] F.S.R. 289, 295. It was held in the case of Bank Mellat v. 

Nikpour [1985] F.S.R. 87 CA and cited with approval in Brink’s-MAT 1988 3 All 

England Report 188 that one must make proper inquiries before making an 

application for a discretionary remedy and his duty to disclose all material facts and 

refrain from misrepresenting like facts, therefore, applies not only to material facts 

known to him but also to any additional facts which he would have come by his 

knowledge had he made proper inquiries.  

 

If material non-disclosure is established, “the court will be astute to ensure that a 

plaintiff who obtains notice exparte without full disclosure is deprived of any 

advantage he may have derived by that breach of duty:" see per Donaldson L.J. in 

Bank Mellat v. Nikpour, at  p. 91, citing Warrington L.J. in the Kensington Income 

Tax Commissioners' case [1917] 1 K.B. 486, 509. (No emphasis is made in the 

judgment as reported)  

Whether the facts not disclosed are of sufficient materiality to justify or require 

immediate discharge of the order without consideration of the merits, depend on 

the importance of the facts to the issues which are to be decided by court. The 

answer to the question whether the non-disclosure was innocent or not known to 

the applicant or that its relevance was not perceived, is an important consideration. 

However, it is not decisive by reason of the duty on the applicant to make all proper 

inquiries and to give careful consideration to the case presented. I do not propose to 

delve into the question as to the extent of non-disclosure in the instant matter since 

it has already been exhaustively dealt in the main decision. 

 



31 

 

Be that as it may, for purpose of completeness, I feel obliged to re-echo the warning 

sounded by Lord Dennings M.R. in Bank Mellat v. Nikpour [supra] against the rule 

being put into effect in respect of every omission, to automatically discharge the 

injunction. His Lordship therefore suggested that a locus poenitentiae may 

sometimes be afforded. Locus poenitentiae is a Latin phrase associated in 

contractual law and means an opportunity to withdraw from a contract or 

obligation before it is completed.  

 

Undoubtedly, the petitioner in this matter claims to have exercised the statutory 

right conferred on him by section 79 of the Army Act. In order to challenge the 

decision of the Court Martial he has placed other significant grounds to avoid the 

impugned decision. These grounds include the application of ejusdem generis rule to 

the charges preferred against the petitioner and the question whether the 

procurement guidelines in terms of Article 33(f) of the Constitution of the Republic 

of Sri Lanka can be construed as LAW within the meaning of the Constitution. Even 

though the decision on those issues may be of public importance, the fact that the 

petitioner is guilty of not being frank with Court on the other grounds, demands 

that we refrain from looking at the merits of the  application for the present 

purpose.  

 

This is a clear instance of this Court having been placed under the daunting task of 

determining, as it happens frequently, not to look at the merits of the petitioner's 

case, for which eventuality he has to blame himself. No doubt, by reason of the 

decision reached in this application, the petitioner has missed a perfect opportunity 

to involve the Court in the interpretation of the law on the two issues referred to 

earlier, as there are no direct authorities on those points. However, in passing it 

may not be inappropriate to have it placed on record that the application of the 

petitioner is dismissed inlimine and therefore this judgment is entered nunc pro 

tunc.  
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I am therefore in total agreement with the reasoning adopted in the main judgment 

and hence endorse the same without any hesitation.   

 

 

Judge of the Court of Appeal 


