
IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST 

REPUBLIC OF SRI LANKA 

------------------------------------- 

 

In the matter of an Application for Revision 

      made under and in terms of Article  138 of  

      the Constitution of the Democratic Socialist 

      Republic of Sri Lanka 

 

Sampath Bank Limited, 

      No.110, Sir James Peiris Mawatha  

Colombo 02. 

                                          Petitioner 

C.A.REVISION APPLICATION  

NO. 1707/2005  

D.C.COLOMBO CASE NO.6468/SPL     

    

1. Samathapala Jayawardane. 

 

2. Ariyawathie Jayawardane. 

both of No.38, Maligawatta Road,  

Colombo 10. 

 

3. Nalin Enterprises (Pvt) Ltd 

No.38, Maligawatta Road, 

Colombo 10. 

 

            and four others 

                                         Respondents  
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AND NOW 

1.     Samathapala Jayawardane. 

 

2. Ariyawathie Jayawardane. 

both of No.38, Maligawatta Road, 

Colombo 10. 

3.   Nalin Enterprises (Pvt) Ltd 

  No.38, Maligawatta Road, 

Colombo 10. 

 

     Respondents-Petitioners 

Vs. 

 

Sampath Bank Limited, 

      No.110, Sir James Peiris Mawatha 

      Colombo 02.  

 

       Petitioner-Respondent 

 

1.  Lanka Echo Timber Products (Pvt) Ltd  

            No.87/1, Panchikawatta Road 

            Colombo 10. 

 

2.  Nalin Motors (Pvt) Ltd 

           87, Pahchikawatta Road  

                                                Colombo 10. 

 

3.  Red Egale International (Pvt) Ltd 

No.87/2, Pachikawatta Road 

Colombo 10.   
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4.  Suntel Ltd. 

No.110, Sir James Peiris Mawatha 

Colombo 10. 

 

                Respondents-Respondents 

 

 

BEFORE :  ERIC BASNAYAKE,J 

    K.T.CHITRASIRI,J. 

 

COUNSEL :  M.C.M.Muneer with Ms.Chandima Samarasiri,Attorneys-at-  

Law for the 1st – 3rd Respondent-Petitioners. 

Palitha Kumarasinghe, P.C. with P.Alagiyawanna Attorney-at-

Law   for    the Petitioner-Respondent 

 

ARGUED ON  :  15.12.2009 

WRITTEN SUBMISSIONS 

FILED ON :  25.02.2010 by the Petitioner-Respondent  

 

DECIDED ON:  13.05.2010 

 

 

K.T.CHITRASIRI J. 

 

By this application, Respondent-Petitioners (hereinafter referred to as the 

petitioners) sought to invoke jurisdiction vested in this Court by way of Restitutio in 

Integrum referred to in the Article 138(1) of the Constitution of the Democratic Socialist 

Republic of Sri Lanka. In that application, petitioners have prayed that the order 

(document marked “L”) of the learned District Judge of Colombo dated 22.10.2003 be set 
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aside, the title of the premises in suit has not passed to the respondent bank, the auction 

sale held on 11.10,2001 is void in law, the certificate of sale (document marked “I”) is a 

nullity and it has no legal consequences. 

Before I examine the law relevant to the issue at hand, it is necessary to set out the 

facts briefly in relation to this matter. 1st respondent-petitioner being the lawful owner of 

the premises in suit, mortgaged the property to the Petitioner-Respondent Bank 

(hereinafter referred to as the respondent) and had permitted the 3rd respondent-

Petitioner company to obtain certain banking facilities from the respondent bank. 

Admittedly, the 3rd respondent-petitioner company had failed to service the facilities 

obtained by the respondent bank and consequently, the respondent-bank had decided to 

Parate-Execute the property in terms of the provisions contained in the Recovery of 

Loans by Banks (Special Provisions) Act No. 4 of 1990. Accordingly, Board of Directors of 

the respondent bank passed a resolution in order to sell the mortgaged property to 

recover its dues. 

Petitioners, after becoming aware of the resolution passed by the respondent bank in 

terms of the aforesaid Enactment to sell the property by public auction, filed action in the 

District Court of Colombo to prevent the auction being held stating that the said Board 

Resolution of the respondent bank is invalid in law for the reasons set out in that plaint. 

However, the District Judge without proceeding to determine the issue, transferred the 

case to the High Court in the Western Province Exercising civil jurisdiction (Commercial 

High Court) as he had no jurisdiction over the matter. Thereafter, many other cases also 

had been filed in this regard. I will now set out (in a power point form) the cases that had 

been filed after the said action was filed in the District Court in respect of the property in 

suit for easy reference. 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

• Case No. 5498/SPL filed in the D.C. Colombo     Case was transferred to the     

  by the Petitioners (filed on 08.12.1999)  Commercial High Court for want of jurisdiction 
 

• In the Commercial High Court it was                 Com. H.C. refused Interim Injunction. A leave to appeal application was made 

  re-numbered as H.C.(Civil) 199/2000(1)         to the Supreme Court. The main action also was dismissed thereafter.  
                               

• In the Supreme Court it was numbered as              Supreme Court refused leave and the application was dismissed accordingly 

  S.C.L.A.14/2001    

  
• Action bearing No.6486/SPL to obtain          This was resisted by the petitioners but an order was made allowing the  

  possession was filed in the D.C. Colombo         application to obtain possession by the District Judge. 
                             

• An application for leave to appeal and    Both these applications were dismissed with costs.  
  a revision application was filed by the               Petitioners then made an application against the said order seeking 
  Petitioners against the  order of the D.J.  special leave to the Supreme Court 
  (C.A.L.A.416/2003 and C.A.Rev.1917(2003)  

 
• Application for Special Leave (Spec.L.A.104/2005)  This Application was dismissed by the Supreme Court 

   
• Another new action (20533/L) was filed          An enjoining order was issued but the interim injunction was  

  by the petitioners praying for a declaration.      refused. A leave to appeal was preferred by the Petitioners. 
 

• C.A.L.A.19/2005 was filed by the Petitioners.  This also was dismissed by the Court of Appeal. 
 

• Application for special leave was filed           This application too was dismissed by the Supreme Court 
  against the said judgment of the C.A. 

 
 Having failed in all the cases referred to above in order to retain the property being auctioned in terms of the provisions 

contained in the Recovery of loans by Banks (Special provisions) Act No. 4 of 1990, Petitioners, probably as the last resort, filed 
this action in the Court of Appeal on the 10

th
 October 1995 seeking a remedy under restitutio-in- integrum. 

   
   
  

Cases filed after the Resolution to Sell the Property was Passed by the 
Respondent Bank 



At this stage it is important to note that the 1st and the 2nd respondent-petitioners 

were the directors of the 3rd respondent-petitioner company at all times relevant to the 

issue since the decision in this matter would entirely depend on this status of the parties. 

 

On a perusal of the petition filed in this case, it is clear that the petitioners have 

disclosed all those cases and the results thereto without any suppression of facts. Having 

been unsuccessful in all those cases filed since the year 1999, petitioners relying upon the 

decision of Chelliah Ramachandra Vs. Hatton national Bank1, probably on good and correct 

legal advice, filed this restitutio in integrum application in this Court. No one could 

complain of filing this action as the above decision had changed or rather deviated from 

the legal position prevailed then. 

 

In the said decision namely, Ramachandra Vs. H N B, the Supreme Court by 

majority decision held that property mortgaged by a 3rd party who is not the borrower 

cannot be sold by Parate Execution under and in terms of the aforesaid Act No. 4 of 1990.  

The facts in the case at hand also fell into the same category in the eyes of the said decision 

of the Supreme Court since the borrower in this instance was the 3rd respondent-

petitioner company whilst the property mortgaged was owned by the 1st respondent-

petitioner. This decision being an interpretation to the law, its applicability dated back to 

the date on which the said Act No. 4 of 1990 came into operation. This position in law had 

been discussed in detail in one of my earlier decisions namely Seylan Bank Ltd. Vs. 

Padmanadan and three others2.  Therefore, it is seen that the petitioners had correctly 

invoked the jurisdiction by way of restitutio in integrum moving that they be placed at the 

position where they should have been in terms of the law referred to in the aforesaid 

decision in Chelliah Ramachandran Vs. H N B. 

 

Significantly, the law described above has now been slightly varied with the 

pronouncement of the decision in Hatton National Bank Vs Samathapala Jayawardena and 

                                                 
1
 2006 (1) S L R 393 

2
 2010 B L R 209 
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two others3. It is important to note that it is the same Samathapala Jayawardena who is the 

petitioner-respondent in that case and the 1st respondent- petitioner in this case. 

However, as I have mentioned earlier, the law pronounced in the previous case has now 

been changed by the subsequent decision. In that subsequent decision, it was held that the 

Recovery of loans by Banks (Special Provisions) Act No.4 of 1990 is applicable not only to 

the properties of the principal borrowers of a facility obtained from the institutions 

referred to in the Act but also to the properties owned by the directors of a company 

registered under the Companies Act when such company is the principal borrower of the 

facility that had been defaulted.  

   

In the aforesaid decision in Hatton National Bank Vs. Samathapala Jayawardena, 

His Lordship Justice C.N.Jayasinghe with Shiranee Tilakawardena J and Saleem Marsoof, J 

agreeing held that: 

“ In my considered opinion, the 1st and 2nd Respondents cannot hide behind the  

veil  of  incorporation of  Nalin  Enterprises (Pvt) Ltd, while  being  the “alter 

ego” of  the  said  Company of which the 1st Respondent has been the Managing  

Director and  the 2nd  Respondent  who is  the  wife  of  the 1st Respondent has 

been a director. Although the independent personality of the Company as 

distinct from its directors and shareholders has been recognized by the Court 

since the celebrated decision of Salmon v. A. Solomon & Co. Ltd (1897) AC 

22, Courts have in appropriate circumstances lifted the veil of incorporation.  

In particular, Courts have been vigilant not to allow the veil of incorporation 

to be used for some illegal or improper purpose or as a device to defend 

creditors – Merchandise Transport Ltd v. British Transport Commission 

(1962) 2 QB 173 and Jones v.  Lipman (1962) 1 WLR 832.  As Staughton L. 

J. observed in Atlas Maritime Co SA v. Avalon Maritime Ltd (No.1) (1991) 4 

ALL ER769 at page 779.   

 

                                                 
3
 2007 (1) S L R 181 
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“To pierce the corporate veil is an expression that I would reserve for treating 

the rights or liabilities or activities of a Company as the rights or liabilities or 

activities of its shareholders.  To lift the corporate veil or look behind it, on the 

other hand, should mean to have regard to the shareholding in a Company for 

some legal purpose”. As far as this case is concern, it is quite obvious that the 

1st and 2nd Respondent being Directors of Nalin Enterprises (Pvt) Ltd, benefited 

from the facilities made available to the said Company by the Petitioner Bank, 

and to that extent they cannot claim that the mortgage which secured the 

facilities fall within the category of “third party mortgage” as contemplated in 

the majority judgment of this Court in Ramachandran  v. Hattaon National 

Bank “ 

 

The aforesaid position in law referred to in H N B Vs. Samatapala Jayawardena 

and two others had been followed in the case of Yashodha Holdings (Pvt) Limited Vs. 

Peoples Bank4 (Divisional Bench of three Judges) as well. In a recent judgment that I 

have written namely Seylan Bank Limited Vs. S.Padmanadan and three others (supra) 

this position had been upheld once again. Accordingly, it is now clear that the law 

referred to in Chelliah Ramachandran Vs. Hatton National Bank (supra) should be 

applied subject to the law that came into existence subsequently, with the decision in the 

case of Hatton National Bank Vs. Samatapala Jayawardena and two others. (supra)  

 

In the circumstances, it is clear that the petitioners are bound by the law that 

came into existence with the decision in H N B Vs. Samathapala Jayawardena since the 

property mortgaged in suit had been owned by a director (1st respondent-petitioner) of 

the company which borrowed the money (3rd respondent-petitioner) from the bank. 

Hence, it is my considered view that the respondent-bank is entitled to obtain 

possession of the premises in suit in terms of the Recovery of Loans by Banks (Special 

Provisions) Act No. 04 of 1990. Accordingly, I affirm the order of the learned District 

                                                 
4
 CA/Writ/Appl./No. 1268/1998 decided on 29/02/2008 
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Judge dated 22nd October 2003. For the aforesaid reasons, I dismiss this application filed 

by way of restitutio in integrum. 

 

At this stage, it must be noted that the aforesaid special leave to appeal 

application filed by the 1st petitioner-respondent himself against the decision in the case 

bearing No.C.A. 19/20055 in respect of the same property in suit was also dismissed by 

the Supreme Court on the same basis that had been established in the decision of 

Samathapala Jayawardena vs. H N B. Therefore, it is necessary to mention that the 1st 

respondent-petitioner being a party to the two cases that established the new position of 

law had still continued to carry on with this case even though he had the full knowledge 

as to the law prevailed thereafter and also as to the maintainability of this action.  

This attitude of the petitioners may amount to abuse of the process of court. As I 

have mentioned herein before, petitioners had correctly decided to file this application 

pursuant to the decision in Chelliah Ramachandran Vs. H N B. Likewise, the petitioners 

should have decided to terminate proceedings in this case after the pronouncement of 

the decision in H N B Vs. Samathapala where the 1st respondent-petitioner himself was 

the party affected in that case. In fact this position was made known to Mr. M.C.M. 

Muneer Attorney at Law who appeared for the petitioners when a decision similar to 

this was pronounced in open court. However, Mr. Muneer subsequently informed Court 

that the petitioners were not willing to act according to the law that had been clearly 

established by then.  

 

In these circumstances, it must be specifically noted that the respondent-bank 

had lost the opportunity of obtaining the possession of the property in suit which they 

were entitled to since the decision in the case of H N B Vs. Samathapala Jayawardena 

came into existence. Thereby, the respondent- bank was not able to obtain the income 

generated from the premises in question. On the other hand, it can be successfully 

argued that the petitioners have unjustly enriched themselves by having the income 

generated through the retention of this valuable premises. In fact, the learned Counsel 

                                                 
5
 C. A. 19/2005 D. C. Colombo 20533/1 
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who appeared for the respondent-bank filed a document relating to the income 

generated from leasing this property to Suntel Ltd in order to install a tower in the 

premises for its transmitting purposes. This document shows that the petitioners have 

received Rs. 480,000/- per annum merely by allowing Suntell to install a transmitting 

tower. According to the Counsel for the Bank, the petitioners also have derived income 

by renting out the premises.  In the petition itself filed in this Court four such persons 

have been made parties to this application. 

 

In the circumstances, I must state that the respondent-bank should take 

necessary action to recover the loss caused to it for not having the possession of the 

premises in suit at the correct time. With those comments, I shall dismiss this application 

filed by the petitioners. The respondent- bank is entitled to the cost incurred by it from 

the date of the decision in the case of H N B Vs. Samathapala Jayawardena namely 01st 

April 2005. 

 

 

     JUDGE OF THE COURT OF APPEAL 

 

 

ERIC BASNAYAKE, J 

I  Agree. 

 

      JUDGE OF THE COURT OF APPEAL 


