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CHITRASIRI, J. 

 

 

 This is an appeal filed by the Defendant-Appellant (hereinafter 

referred to as the defendant) seeking to set aside the judgment of the learned 

Additional District Judge of Colombo dated 11th July 2006. In that decision, 

judgment was entered in favour of the plaintiff-respondent (hereinafter 

referred to as the plaintiff) and thereafter the defendant filed this appeal to 

set aside the said judgment entered against him.   

The defendant in filing this appeal has chosen to file the same under 

Section 765 of the Civil Procedure Code deviating from the usual way of 

preferring appeals against final judgments that is mentioned in Sections 754 

and 755 of the Civil Procedure Code.  These two Sections require an 

appellant to file the notice of appeal and the petition of appeal within a 

specific period of time mentioned therein.  Having failed to file the papers 

within the said period referred to in those two sections, the defendant 

invoked jurisdiction of this Court under Section 765 of the Civil Procedure 

Code where an aggrieved party is entitled to file an appeal against a 

judgment notwithstanding lapse of time referred to in sections 754 and 755.  

 

Accordingly, it is incumbent on the party who is filing an appeal under 

Section 765 of the Civil Procedure Code to satisfy Court as to the 

requirements referred to therein. The aforesaid Section 765 stipulates:  

 

  “It shall be competent to the Court of Appeal to admit and 

entertain a petition of appeal from a decree of any original court, although 

the provisions of section 754 and 755 have not been observed: 

 

  Provided that the Court of Appeal is satisfied that the petitioner 

was prevented by causes not within his control from complying with those   
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provisions; and 

 

  Provided also that it appears to the Court of Appeal that the  

 Petitioner has a good ground of appeal, and that nothing has occurred since  

the  date when the decree  or order  which  is  appealed  from  was  passed  to 

render   it   inequitable to   the judgment-creditor that the decree or order  

appealed from should be disturbed.” 

   

 

I will now examine whether the defendant has satisfied this Court as 

to the requirements referred to in the aforesaid two provisos found in 

Section 765 of the Civil Procedure Code.  Firstly, the defendant should show 

that he was prevented from complying with Sections 754 and 755 of the Civil 

Procedure Code by causes not within his control.   

 

The defendant, in this regard has stated that neither he, nor his 

Attorney at Law was present at the time the judgment was pronounced by 

the learned District judge and therefore he was not aware of the judgment 

pronounced. Therefore, he has submitted that he was prevented from filing 

appeal papers within the time limits referred to in the Civil Procedure Code.  

 

In this case, the learned District Judge had nominated 10th July 2006, 

as the date for the judgment to be pronounced when it was called in open 

Court on 25th April 2006. However, upon realizing that the said date namely 

10th July 2006 had been declared a public holiday, learned trial judge 

changed the date for judgment for the 11th July 2006 and made a journal 

entry to that effect on the 26th of April 2006, the following day. Further, he 

made order to issue notice on the parties informing them of the new date 

namely 11th July 2006, for the delivery of judgment enabling them to be 

present in Court. Accordingly, the judgment was pronounced in open Court 

on the 11th of July 2006 in favour of the plaintiff.  
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However, nothing is mentioned in the case record as to the presence 

of the parties or their respective Attorneys at the time the judgment was 

pronounced on the 11th July 2006. Also, no where it is mentioned as to the 

service of notices that were sent to the parties in accordance with the order 

made on the 26th April 2006. Therefore, the contention of the learned 

Counsel for the defendant as to the absence of the defendant on the date of 

the pronouncement of judgment, cannot be rejected. 

 

 At this stage, it is necessary to refer to section 184 of the Civil 

Procedure Code, where the way in which delivery of judgments is referred to. 

It stipulates:  

 

Section 184(1) –  

“The court, upon the evidence which has been duly taken or  upon 

the facts admitted in the pleadings or otherwise, and after the 

parties  have  been  heard  either  in  person  or  by their respective 

counsel or registered attorneys (or recognized agents), shall  after 

consultation with the assessors (if any) pronounce judgment in 

open court, either at once or on some future  day, of  which  notice  

shall be   given   to   the   parties   or   their   registered  attorneys 

at the termination of the trial.” 

 

 

 

 Looking at the literal meaning of the aforesaid Section 184, it is clear 

that the Court is required to give notice to the parties to an action, of the date 

on which the judgment is to be pronounced.  When the learned Judge, on the 

26th April 2006 nominated 11th of July 2006 as the date of the judgment, the 

parties were not present in Court, probably that order may have been made 

in the chambers of the Judge. Thereafter Court had correctly made order 
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issuing notices on the parties informing the next date of the judgment.  

However, nothing is recorded in the file as to the receipt of those notices by 

the parties concerned. It may have been the rea0son, for the absence of the 

defendant on the day of the delivery of the judgment.  Therefore, it is, clear 

that the learned Additional District Judge had failed to give proper notice to 

the defendant as to the date of judgment as required by Section 184 of the 

Civil Procedure Code. 

 

 In the circumstances, it is seen that the defendant had no knowledge 

as to the date of pronouncement of the judgment in this case. One could 

argue that the said mistake by the learned Judge may have been the cause for 

the defendant’s failure to file the appeal papers within the time limits 

referred to in Sections 754 and 755 of the Civil Procedure Code.  In the 

circumstances, I conclude that the defendant has satisfied this Court as to the 

matters contained in the first requirement referred to in Section 765 of the 

Civil Procedure Code. 

  

However, it is important to place on record that a mistake as to the 

next date being a public holiday as in this instance should not be considered 

to invalidate orders made subsequently. To my mind, it is the duty of the 

registered Attorneys and also the parties to bring such a mistake to the 

notice of Court and thereby to obtain necessary orders. In this instance, 

learned Judge had made order rectifying the mistake on the following day 

itself. Also, it is very much remote that a party to an action filed in a court of 

law would just wait without having such a matter clarified, soon after it 

becomes to his or her knowledge. Moreover, a reasonable man would have 

come to court and taken necessary steps, if an incident of this nature has 

taken place. Therefore, circumstances of this case may not permit this Court 

to accept the version placed before us by the defendant.  
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However, this being an application to review an original court 

judgment, I hesitate deciding the issue in that manner because a party, 

aggrieved by a decision of a judge exercising original court powers must be 

given the opportunity to present his or her case before a higher forum for 

redress. Hence I, in this instance, wish to restrain myself from applying the 

aforesaid view that I have mentioned hereinbefore in the preceding 

paragraph.  

 

 I will now turn to examine the other requirement referred to in the 

said section 765 namely; the appellant should possess a good ground of 

appeal in order to proceed with his application. 

 

 At the outset, it must be noted that nothing is mentioned as to the 

grounds of appeal in the petition of the defendant, filed in this Court.  Nor it is 

mentioned that the defendant would raise any ground of appeal at the stage 

of arguments.  Therefore, on the face of the petition of appeal, it is clear that 

the defendant has failed to satisfy this Court as to the presence of a good 

ground of appeal mentioned in the second proviso to section 765. 

 

 However, in the submissions of the learned Counsel for the defendant, 

he has taken up the position that there exists a good ground of appeal namely 

by filing action in the District Court without having recourse to arbitration in 

accordance with the arbitration clause found in a lease agreement entered 

into between the plaintiff and Sundown Supermarket (Pvt) Limited. He also 

has submitted that the document namely Guarantee Bond marked X1 upon 

which this action had been instituted was entered into as an ancillary to the 

aforesaid lease agreement in which an arbitration clause is found. Hence, his 

contention was that it is necessary to submit this dispute for arbitration in 

accordance with clause 20 found in the lease agreement marked “X2”. 

 

Admittedly, the said Clause 20 in the lease agreement marked “X2” 

contains an arbitration clause requiring the parties to go before arbitration in 
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the event a dispute arises as to the implementation of the said lease 

agreement.  It is the law that the disputes arising out of an agreement which 

contains an arbitration clause should submit the same for arbitration in 

terms of section 5 of the Arbitration Act No.11 of 1995.  

 

However, this action filed in the District Court relying upon the 

guarantee bond marked “X1” has no arbitration clause. Plaintiff’s action is 

not to seek redress for the violation of the terms in the said lease agreement 

marked “X2” but to have the clauses of the guarantee bond marked “X1” 

which has no arbitration clause enforced. Moreover, nothing is shown to 

establish the fact that the conditions in the guarantee bond could not be 

enforced independently, of the lease agreement even though the execution of 

the guarantee bond is an ancillary act to the said lease agreement. 

Furthermore, the defendant is not a party to the lease agreement and it is an 

agreement between the plaintiff and a third party. Also, in the event the 

plaintiff submits the guarantee bond for arbitration, he may again be faced 

with the jurisdictional issue as to the arbitrability of the disputes arising out 

of the guarantee bond in which no arbitration clause is contained.   

 

Moreover, the action in this instance had been filed relying upon the 

terms contained in the Guarantee Bond which has no arbitration clause in it. 

Instead, it has a clause allowing the plaintiff to file action for the 

implementation of the terms and conditions contained in the guarantee bond 

without first having resort to implement the conditions contained in the 

lease agreement. If I may refer to the relevant paragraph in the guarantee 

bond, it is stated:  

“ I specifically agree that the company  shall  be at  liberty  either   

in  one  action to sue  the  Lessee and me  jointly or severally or to 

proceed   in the first  instance  against  me  only and  further  I 

hereby  renounce the  right to claim that the Lessee should be 

excused or  proceeded against by action in the first instance, and 
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all other rights privileges and benefits whatsoever (nothing 

excepted) to which guarantor or sureties are or may be entitled at 

law  or in equity.  It been agreed that I am liable in all respects 

hereunder not merely as surety or guarantor but as sole or 

principal debtor”. 

 

 Accordingly, the aforesaid clause contained in the agreement put in 

suit clearly shows that the defendant has agreed for proceedings against him 

under the guarantee bond without first having resort to file action in terms of 

the lease agreement though the guarantee bond is an ancillary to the lease 

agreement.   

In the circumstances, it is evident that the plaintiff is entitled to file 

action relying upon the Guarantee Bond marked “X1” without having the 

dispute referred for arbitration in accordance with the lease agreement 

marked “X2”. 

 

Learned Counsel for the defendant also has argued that no demand had been 

made from the defendant before filing action which is a mandatory 

requirement under the law.  In the case of .L.B.Finance vs.  

Manchanayake 2000 (2) SLR 142, it was held that there ought to be an 

averment in a plaint, as to a demand made by the defendant claiming a 

sum of money for the loss or damage caused to the plaintiff and that such 

demand had not being complied with.  This argument of the learned 

Counsel for the defendant had been followed by this Court as well in the 

judgment dated 1st September 2003, in the case of M.S.M.Z.Marikkar v.  

Mercantile Leasing Limited in C.A.L.A. Application No.393/2002.  

 

I will now examine whether the plaintiff in this case has complied 

with the said required mentioned hereinbefore. In the plaint filed in the 

District Court, it is stated that a demand had been made from the defendant 
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though it had not been adhered to.  It is evident by paragraph 7 of the plaint 

and it reads thus: 

 

“meñKs,slref.a kS;s{hka úiska 1995'12'11 oske;s tka;rjdis ,smsh 

u.ska tu ,smsh ,enS osk 14la we;=<; by; i|yka remsh,a tla ,laI 

wiq wg oyia y;aish ;sia wg ^re'188"738$-& iy tlS uqo,g jd¾Islj 

48] l fmd<sh j¾I 1995 la jQ iema;eïn¾ ui 30 jk osk isg 

f.jk f,i ú;a;slref.ka b,a,d isgsk ,oS” 

 

 In the light of the above, the next argument placed by the learned 

Counsel for the defendant, namely not having pleaded of a demand made 

from the defendant before filing the action, also is not sustainable. 

 

 In the circumstances, it is evident that the defendant has failed to 

satisfy this Court as to the existence of a good ground of appeal as stated in 

second proviso to Section 184 of the Civil Procedure Code. 

 

 In the circumstances, this Court is not inclined to allow the application 

of the defendant petitioner as he has failed to establish the second requisite 

referred to in Section 765 of the Civil Procedure Code.   

 For the aforesaid reasons, the petition of appeal, filed in terms of 

section  

765 of the Civil Procedure Code, is dismissed with costs. 

 

     JUDGE OF THE COURT OF APPEAL   

 

ERIC BASNAYAKE, J. 

 I agree     

 

JUDGE OF THE COURT OF APPEAL 


