
 

 

IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST  
REPUBLIC OF SRI LANKA 

------------------------------- 
 

 

     Godevithanage Indrani Senaratne, 

     (nee Wickremasinghe), 

     No.14A-1, Anderson Road, 

     Dehiwela. 

 

Plaintiff-Respondent-Petitioner 
       

C.A.L.A.NO.47/2005        
D.C.COLOMBO  
CASE NO.19524/L  
     Vs. 
 

          1.    Munahennedige Yavindra Manawadu, 

      No.28/3, Huludagoda Lane, 

      Off Templers Road,  

      Mount Lavinia. 

 

2. M/s Pramuka Management Financial 

Services, 

No.30/1, 63-J Longdon Place, 

Colombo 7. 

 

3. M/s Pramuka Savings & Development 

Bank, 

 No.316, Galle Road, 

 Colombo 3. 
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4. M/s Save More Investment (Pvt) 

Company, 

No.54, Walukarama Road, 

Colombo 3. 

                          

                                             1st to 4th Defendant-Respondents  

 

        Shahla Cassim, 

        Formerly of No.7, Dickmons Lane, 

         Duplication Road, Colombo 5. 

         

Presently of No.18, Charles Place, 

      Colombo.5.  

             

5th Added Defendant-Petitioner-

Respondent 

         

     

BEFORE :  ERIC BASNAYAKE,J 

    K.T.CHITRASIRI,J. 

 

COUNSEL  : Ikram Mohamed,  P.C.with Thisath Wijegunawardane  

Attorney-at-Law for the Plaintiff-Petitioner.  

 

Nihal Jayamanne, P.C. with Kushan de Alwis and Hiran 

Jayasuriya Attorneys-at-Law  for   the  5th Defendant--

Respondent. 

     

 

ARGUED ON   : 24TH MARCH 2010 
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WRITTEN SUBMISSIONS 

FILED ON       :  14th May 2010  by the Plaintiff-Appellant 

   10th June 2010 by the Petitioner-Respondent 

   

 

DECIDED ON  : 12TH JANUARY 2011 

 

 

 

K. T. CHITRASIRI, J. 

 

 

 Plaintiff-respondent-petitioner (hereinafter referred to as the petitioner) filed 

action on 13th February 2002 in the District Court of Colombo against the four 

defendant-respondents seeking inter alia  

 for a declaration that the 1st and/or, 2nd and/or 3rd  defendants are not entitled 

to the premises referred to in the schedule to the plaint; and  

 for cancellation of deeds bearing Nos.1420, 1586, 1275, 519 and 1350 referred 

to in the prayer to the plaint.   

Case against the 4th defendant-respondent was dismissed upon withdrawing the 

same by the Petitioner on the 11th February 2002.  Before the commencement of the 

hearing of the case, petitioner-respondent (hereinafter referred to as the 

respondent)by her application dated 29th March 2004 moved Court to add her as a  

party to the action in terms of section 18  of the Civil Procedure Code. This matter was 

then fixed for inquiry as the petitioner was objecting to the addition of the respondent 

as a party. On the date of the inquiry, learned District Judge decided to dispose the 

matter upon the submissions filed by the parties. Consequently, he made order on 

27.01.2005, allowing the application of the respondent and added her as the 5th 

defendant. 
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 Being aggrieved by this order of the learned District Judge the petitioner made 

this leave to appeal application. Contention of the petitioner in this connection is that 

the facts of this case do not allow the learned District Judge to make an order adding 

the respondent as a party to the action whilst the contention of the respondent is to 

the contrary. Hence the only issue here is to consider whether the circumstances of the 

case would permit the respondent to become a party to this action under Section 18 of 

the Civil Procedure Code. 

 

 Section 18(1) of the Civil Procedure Code reads thus:- 

 

 “The Court may on or before the hearing, upon the application of either 

party, and on such terms as the Court thinks just, order that the name of any party, 

whether as plaintiff or as defendant improperly joined, be struck out; and the Court 

may at any time, either upon or without such application and on such terms as the 

Court thinks just, order that any plaintiff be made a defendant, or that any 

defendant be made a plaintiff, and that the name of any person who ought to have 

been joined, whether as plaintiff or defendant, or whose presence before the Court 

may be necessary in order to enable the Court effectually and completely to 

adjudicate upon and settle all the questions involved in that action, be added.” 

 

 

Law referred to above has been discussed in several decisions both local and in 

other Civil Law jurisdictions.  In the case of Arumugam  Coomaraswamy Vs. Andiris 

Appuhamy, [(1985) 2 S.L.R. 205] Ranasinghe, J (as he then was) had carefully 

considered the Rules of the Supreme Court of England and also the other judicial 

pronouncements, both local and English, had decided to select a ‘wider construction’ 

leaving aside a narrower interpretation. This theory was expounded by Lord Esher, in 

the case of Byrne v.  Browne and Diplock [(1889) 22 QBD 657], when he considered 

the issue of addition of a party.  In that decision Lord Esher has stated thus- 

“One of the chief objects of the Judicature Act was to secure that, 

whenever a Court can see in the transaction brought before it that rights 
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of one of the parties will or may be so affected that under the forms of 

law other actions may be brought in respect of that transaction, the Court 

shall have power to bring all the parties before it, and determine the 

rights of all in one proceeding.  It is not necessary that the evidence in the 

issues raised by the new parties being brought in should be exactly the 

same; it is sufficient if the main evidence and the main inquiry will be the 

same, and the Court then has the power to bring in the new parties and 

adjudicate in one proceeding upon the rights of all parties before it.  

Another great object was to diminish the cost of litigation.  That being so, 

the Court ought to give the largest construction to those acts in order to 

carry out as far as possible the two objects I have mentioned.” 

 

Having considered several authorities including the above, Ranasinghe J 

in Arumugam Coomaraswamy  v.  Andiris Appuhamy and others (supra) has 

stated that – 

“ …………… The grounds which moved Lord Esher to take a broad view, viz: 

to avoid a multiplicity of action and to diminish the cost of litigation, 

seem to me, with respect, to be eminently reasonable and extremely 

substantial.  Lord Esher’s view though given expression to almost a 

century ago, is, even today, as constructive and as acceptable.”  

 

Same line of thinking had been followed in the case of Hilda Enid Perera v.  

Somawathie Lokuge and another. [(2000) Volume 3 S.L.R. page 200] In that case Her 

Ladyship Justice Bandaranayake, referring to the decision of Arumugam 

Coomaraswamy  v.  Andiris Appuhamy and others (supra) has stated that “It is the 

most illuminating judgment amongst the others where the applicability of section 

18(1) of the Civil Procedure Code had been interpreted”.  

In that decision Bandaranayake J, having accepted the aforesaid wider 

interpretation had allowed an application to add a party who claimed rights upon an 
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agreement to purchase the property in suit and highlighted the necessity of avoiding 

multiplicity of actions as well as the cost of litigation. 

 

 Having discussed the law relevant to addition of parties in a civil suit, I will now 

consider the circumstances under which the respondent made this application to the 

District Court. Respondent had entered into a Sales Agreement with the 3rd 

defendant-respondent namely, Pramuka Savings & Development Bank Ltd to purchase 

the land described in the schedule referred to in the agreement bearing No.749 dated 

28th June 2002, attested by J.S.B.Jayamaha, Notary Public.  Admittedly, the said land 

referred to in the sales agreement is the same land referred to in the schedule to the 

plaint filed by the petitioner.  In the sales agreement, the respondent and the 3rd 

defendant-respondent had agreed inter alia that – 

 

(i) The petitioner shall purchase the said land for a sum of Rs.35,000,000/- 

on or before the 30th of October 2002. 

 

(ii) The petitioner shall pay a sum of Rs.4,000,000/- by way of an advance 

to the 3rd defendant-respondent, the receipt of which has been duly 

admitted and acknowledged by the 3rd defendant-respondent. 

 

(iii) The 3rd defendant-respondent shall warrant and defend title in respect 

of the said land. 

 

(iv) The purchase shall be completed on or before the 30th of October 2002 

by the petitioner tendering the balance purchase price of 

Rs.31,000,000/- to the 3rd defendant-respondent and the 3rd 

defendant-respondent executing a valid and effectual Deed of Transfer 

in favour of the petitioner. 

 

(v) If upon the petitioner duly observing and performing the terms and 

conditions set out in the Agreement, and if the 3rd defendant-
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respondent willfully refuses to execute the Deed of Transfer, the 

petitioner shall be entitled to enforce specific performance of the said 

Agreement or in the alternative would be entitled to receive the 

advance of Rs.4,000,000/- together with interest thereon and a further 

sum of Rs.4,000,000/- not as a penalty but as liquidated damages from 

the 3rd defendant-respondent. 

 

 Having paid a sum of Rs.4,000,000/- in accordance with the term (ii) above, the 

respondent was ready with the balance payment of Rupees Rs.31,000,000/- to 

complete the sale before 30th October 2002 as mentioned in the agreement. 3rd 

defendant-respondent was informed of this decision of the respondent by letter dated 

28th October 2002.  Accordingly, the Assistant General Manager of the 3rd defendant-

respondent informed the Attorney-at-Law of the respondent that they wish to confirm 

the offer of the respondent and to proceed with the sale.   

 

Therefore, on the strength of those letters that were exchanged between the 

respondent and the 3rd defendant-respondent, it is not incorrect to conclude that the 

respondent was in compliance with the terms of the agreement that was to purchase 

the property in question.  Accordingly, it is seen that the respondent was having a 

legal right to compel the 3rd defendant respondent to complete the sale by 

transferring the property subjected to in this action, in her favour.  However, the 3rd 

defendant-respondent had not taken steps to complete the sale. According to the 

evidence such inability was due to a decision of the Central Bank of Sri Lanka to 

suspend the business activities of the 3rd defendant-respondent. However, it was not 

due to any fault on the part of the respondent. Under those circumstances, the 

respondent also had communicated with the Central Bank in order to obtain the 

ownership of the property in her name though it was without a success.   

 

 Subsequently, having come to know that an action had been filed in the 

District Court of Colombo to determine the ownership of the land that the respondent 
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was seeking to obtain ownership, she applied to the District Court in order to 

intervene into the action. Upon   considering the circumstances, learned District Judge 

made order adding the respondent as a party and named her as the 5th added 

defendant. It is the order that is being challenged in this application. In that order, 

learned District Judge held that the legality of the agreement between the respondent 

and the 3rd defendant-respondent could only be decided after considering the matters 

submitted by all the parties and further held that the respondent would be prejudiced 

if a final decision is made without hearing her.  Therefore, it is seen that the learned 

District Judge was of the view that it is necessary to add the respondent as a party to 

the action in order to determine all the issues in one action. 

  

On a careful consideration of the events, it is clear that the respondent may be 

having a rightful claim over the land referred to in the schedule to the plaint 

particularly in view of the agreement entered between the respondent and the 3rd 

defendant-respondent.  This is further strengthened by citing the devolution of title 

accrued to the 3rd defendant-respondent in the affidavit of the respondent filed in the 

District Court up to the time the Agreement of Sale bearing No.749 was entered into.  

 

Moreover, no evidence is forthcoming to establish any knowledge of the 

respondent as to the filing of an action or of a registration of a Caveat in respect of the 

land in question before she entered into the agreement to purchase the property 

though such an allegation had been made by the petitioner.  This is evident by 

perusing the dates appearing in the copies of folios issued by the Land Registry 

marked “X8” and “X9”. Therefore, it is wrong to conclude that the respondent had a 

fraudulent mind when she entered into the agreement and/or at the time she was 

ready to pay the balance in terms of the agreement.  

 

In the circumstances, it is clear that the presence of the respondent as a party 

to the action is necessary in order to have all the disputes relating to the land in 

question, adjudicated effectively and completely and to settle all the questions 
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involved in the case.  On the other hand, if the application of the petitioner is rejected 

then the respondent may have to institute another action to solve the disputes arisen. 

 

 Learned Counsel for the petitioner also has contended that the respondent in 

this action cannot seek to have the remedy of specific performance since an 

alternative remedy is in existence, namely by having the remedy of claiming liquidated 

damages which is mentioned in the agreement itself. The alternative remedy referred 

to above, namely to receive the advance back that was paid by the respondent with 

the interest thereon, would arise only if the 3rd defendant-respondent fails to comply 

with the terms of the agreement. However, the   circumstances of this instance show 

that the 3rd defendant-respondent was prevented from transferring the property due 

to a sudden decision of the Central bank and not due to a fault on the part of the 3rd 

defendant-respondent or of the respondent. In such a situation it is far remote to 

obtain liquidated damages from the 3rd defendant-respondent though such a remedy 

is available according to the terms of the agreement. Therefore, the contention of the 

learned Counsel for the petitioner as to the availability of an alternative remedy in the 

agreement is not sustainable. 

 

 I have also looked at the authorities as to the claims inter se between the 

defendants referred to by the learned Counsel for the petitioner, namely the case of 

Muthukumarana  v.  Wimalarathna. [(1999) 1 S.L.R. at 139]  In that case it was held 

that “Unless the conflict between the defendants inter se has to be resolved in order 

to give the plaintiff the relief he claims, such adverse claim need not be determined in 

the same action.” His Lordship Justice Wigneshwaran in that case, considering a claim 

against the first defendant by the second defendant has stated that “parties who are 

at variance with each other are allowed to set off their individual claims against each 

other in the same action, there is no express provision in the CPC holding out that 

such a right of set off extends to defendants inter se.” 

However, in this instance disputes had arisen not only between the defendants 

but also between the defendants and the plaintiff to the action since the ownership of 
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the said land being claimed by both the plaintiff and the defendants.  Hence, the 

aforesaid authority referred to by the learned Counsel for the petitioner is not 

relevant to the issue at hand. 

 

 At this stage, It is also pertinent to refer to the present stage of the action filed 

in the District Court.   Whilst this application is pending in this Court, the parties have 

proceeded with the action filed in the District Court. In fact pursuant to the impugned 

order made by the learned District Judge, the plaintiff has amended the plaint and had 

gone to the extent of seeking relief even against the 5th added defendant-respondent.  

Accordingly, the defendants too have amended the answers and the answer of the 

respondent also had been accepted.  On those pleadings, the matter had been fixed 

for trial and the issues of the respective parties also had been accepted by the District 

Court.  The respondent, as the 5th defendant in the action had raised 22 issues.   

 

Those steps taken in the Original Court show that the plaintiff despite the 

application made to this Court had proceeded with the original action accepting the 

petitioner as a defendant to the action.  Therefore, it is clear that no prejudice is 

caused to the plaintiff even if her application to this Court is rejected. On the other 

hand, as stated hereinbefore, such a rejection would help to adjudicate all the 

disputes that have arisen amongst all the parties. 

 For the aforesaid reasons, this application of the petitioner is refused with 

costs. Learned District Judge is directed to proceed with the case expeditiously from 

the point that it was stopped. 

 

 

     JUDGE OF THE COURT OF APPEAL 

ERIC BASNAYAKE, J. 

  I agree. 

     JUDGE OF THE COURT OF APPEAL 


