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CHITRASIRI, J. 
 
 
 The defendant-petitioner (hereinafter referred to as the defendant) 

by its petition dated 2nd February 2007 filed in this Court sought to set aside 

the order made on the 16th January 2007 in Case No.45701/MR by the 

learned Additional District Judge of Colombo. In that petition, defendant also 

prayed that the issues bearing Nos.25, 26, 27, 38 and 39 raised in the Original 

Court be answered in his favour.   

 

When this matter was taken up for trial in the original Court, learned 

Counsel for the defendant had moved that the issues 25, 26 and 27 be 

answered as preliminary issues of law in terms of Section 146 of the Civil 

Procedure Code since those would enable the case to be disposed of finally. 

Learned Additional District Judge allowing this application decided to 

determine those issues along with issues 38 and 39 as the latter two issues 

are connected to issue No.25. Having considered the law relevant to the 

issues in question, learned Additional District Judge answered the issues 
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No.25, 38 and 39 in favour of the Plaintiff-Respondent (hereinafter referred 

to as the plaintiff) and decided to answer the issue No.26 at the end of the 

trial stating that it involves consideration of evidence as well. 

 

 

 

 

 

I will reproduce the aforesaid issues for convenience. 

Issue 25 (a)  

In terms of the documents marked P1 with the Plaint and as per the 

averments contained in paragraph 2 of the Answer, does the state or federal 

courts located in California have exclusive jurisdiction to hear and determine 

this action? 

Issue 25 (b) 

If the above issue is answered in favour of the defendant does this Court have 

no jurisdiction to hear and determine the 1st and 2nd causes of action of the 

Plaintiff? 

Issue 26 (a)  

Is the plaintiff’s alternative cause of action totally misconceived and/or bad 

in law?  

Issue 26 (b)  

If so, is the plaintiff not entitled to have and maintain this action on the 

alternative cause of action and/or should the action be dismissed on the 

alternative cause of action? 

 Issue 27  
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If the above issue Nos.25 and 26 are answered in favour of the defendant 

should this action be dismissed in limine? 

Issue 38 (a)   

Is the jurisdiction of this Court not excluded by the provisions of Clause 17? 

Issue 38 (b)                 

In any event by that provision can the jurisdiction of Court be legally 

excluded? 

Issue 39 

By reason of Clause 17 of the said Agreement can the plaintiff’s right to 

recover monies lawfully due from the defendant be excluded? 

 

 As mentioned before, learned Additional District Judge decided the 

issues 25, 38 and 39 in favour of the defendant and made order stating that 

the District Court of Colombo has the jurisdiction to hear and determine the 

case filed by the plaintiff despite a clause being contained to restrict the 

jurisdiction only to the courts in California U. S. A. Learned Judge also decided 

that he would answer the issue 27 at the end of the trial as it is a matter 

mixed with law and facts 

 

 When this matter was argued before this Court, both Counsel 

indicated that the question of leave as well as the main matter be considered 

simultaneously. Hence, this judgment would be in relation to both leave to 

appeal application and the main application to set aside the order dated 16th 

January 2007.  
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 In this instance, basically two issues have arisen for consideration. 

They are namely 

 Whether the District Court of Colombo has the jurisdiction to hear 

and determine this case despite a clause being contained in the 

agreement put in suit to restrict the parties to resolve the disputes 

arising out of the said agreement by filing action only in Courts of 

California U.S.A., if that action is an action in personam which is 

similar to the action filed in Colombo; 

 Whether a cause of action could arise upon a judgment delivered in a 

Court of Law in another country.   

 

At the outset it must be noted that it is necessary to record an admission 

as to the existence of such a judgment if the Court is to answer the latter 

issue namely whether a cause of action could arise upon a foreign judgment. 

In the absence of such an admission, the party who is relying upon the said 

judgment will have to lead evidence to that effect. Also, the opposing party 

should be given the opportunity to pose questions as to the existence and 

also the contents of such a judgment. Therefore, it is clear that the aforesaid 

subsequent issue cannot be decided without having considered the evidence 

as to the existence and contents of the judgment. Learned District Judge, in 

this instance has clearly observed this aspect and has come to the correct 

conclusion by deciding that the issue can only be answered after recording 

evidence as to the existence of such a judgment. Hence, I am not inclined to 
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interfere with the decision of the learned District judge as to the answer 

given to issue 27.    

 

I will now examine the other issue as to the invoking of jurisdiction of 

the District Court of Colombo despite a clause being present in the agreement 

put in suit to limit the jurisdiction to the courts located in California and to be 

governed in accordance with the internal laws of the State of California U.S.A. 

 

It is pertinent to note that the execution of the agreement put in suit 

marked P1 has been admitted before the District Judge by both parties being 

the two parties to the said agreement. Clause, which ousts the jurisdiction of 

the District Court in Colombo, namely Clause 17 k reads thus:- 

“This Lease shall be governed by and construed in accordance with 

the internal laws of the State of California, USA applicable to contracts 

between residents of California to be performed wholly within California.  

Lessee agrees that all solely in personam actions or proceedings shall be 

litigated only in state or federal courts located in California and Lessee 

hereby consents to the jurisdiction of the said courts.  Lessee hereby waives 

personal service of process and consents that all process may be effectively 

made by any means of written notice allowed in this Lease.  Nothing herein 

shall prohibit or restrict Lessor from commencing an in rem action against 

Lessee’s vessels in any forum within or outside California, and in the event of 
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such an in rem action, Lessor may add an in personam action though the 

same is brought outside of California.” 

 

The issue now is whether the plaintiff being a party to the said 

agreement could file action in the District Court of Colombo disregarding the 

said Clause 17K in order to enforce the terms and conditions of the 

agreement. 

 

Learned Counsel for the defendant has argued that if this Court 

permits the plaintiff to have and maintain the action in the District Court of 

Colombo; it would impliedly be permitting the plaintiff to violate a condition 

namely 17K in the lease agreement.  However, the courts have always 

considered matters such as ouster clauses in agreements and had decided 

that the parties are not bound by such clauses in appropriate instances on 

the grounds such as illegality or for misrepresentation of facts or on the 

ground of duress or for unreasonableness etc. In the circumstances, it is my 

opinion that the courts are empowered to look into the facts of the issue at 

hand and to decide that the parties are bound by the said clause 17K even 

though it would lead to violate a condition in the agreement.  Therefore, the 

argument placed by the learned Counsel for the defendant is not sustainable. 

Before I examine the legality of the aforesaid Clause 17K, it is 

pertinent to set out the way in which a person could invoke jurisdiction of 

the District Courts in Sri Lanka.  
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Article 105(2) of the Constitution of the Republic of Sri Lanka confers 

the jurisdiction on the courts, tribunals and institutions created and 

established under the existing written law for the administration of justice.  

Further, it gives power to the Parliament to replace or abolish or amend the 

powers, duties, jurisdiction and procedure of such courts, tribunals and 

institutions.  Also, Section 19 of the Judicature Act No.02 of 1978 as amended 

by Act No.16 of 1989, District Court is empowered to have unlimited original 

jurisdiction in all civil, revenue, trust, matrimonial, insolvency and 

testamentary matters save and except such of the aforesaid matters as are by 

or any other enactment.  Therefore, unless another Statute assigns the power 

referred to above to another fora, it is the District Court that has unlimited 

jurisdiction over the aforesaid civil matters. 

 

Section 19(a) of the Judicature Act No.2 of 1978 as amended by Act 

No.16 of 1989 further describe the District Court in which such civil actions 

are to be filed.  Furthermore, Section 9 of the Civil Procedure Code gives the 

local jurisdiction of a particular District Court where an action should be filed 

depending on the residence of the parties or where the land is situated or 

where the cause of action has arisen or the place where the acts sought to be 

enforced was made. 

  

In the circumstances, it is clear that a party aggrieved by an act of 

another is entitled in law to go before a Court of Law relying upon the 

aforesaid provisions of law to seek redress without a restriction being 
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imposed on him or her.  Having discussed the statutory right of a party to 

seek redress from a court in this country, I will now refer to the authorities 

relevant to the cases where a clause to ouster the jurisdiction of Courts is 

found in an agreement. 

In Halsbury, 3rd Edition, Vol.2 at page 18 states: 

 “An agreement which purports to oust the jurisdiction 

              of the  Court  is  illegal and void as being contrary to 

   Public Policy.” 

 

I will now turn to the case law on the issue. In the case of Bennett v. 

Bennett1, it was held that “the wife’s promise not to take proceedings for 

maintenance on behalf of her child was contrary to public policy, and, 

therefore, the deed was void.”   

 

The right of a citizen to seek redress from courts has been discussed 

in the case of Aziz and others v. Thondaman and others2, as well.  In that 

decision Basnayake, C.J. held that “the right of a citizen to invoke the aid of 

the courts is one that cannot be taken away by the rules of any association or 

body of persons.  It is so fundamental that it cannot, in my view, be taken 

away even by our legislature itself.  It is unnecessary for the purpose of this 

judgment to elaborate this view; it is sufficient to say that a power to legislate 

for peace, order and good government, does not include a power to deny 

access to the courts which are the living symbols of peace, order and good 

government, for the denial of such right would be a negation of the very 

purpose for which legislative power is conferred on the legislature.  Not only 

cannot such a right be taken away but it also cannot be denied by any court 

whose jurisdiction is invoked in proper proceedings”. 

                                                 
1
 1952 1 AER at page 413 

2
 61 NLR at page 217 
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However, the jurisprudence in this regard indicates that the issue 

should be identified differently when a clause is contained in an agreement to 

go before arbitration without recourse to courts.  In the celebrated decision,  

namely Scott v.  Avery3, it was decided that an arbitration clause is only a 

condition precedent to a right of action However, when it comes to Sri Lanka, 

such an arbitration clause found in an agreement is governed by the 

Arbitration Act No. 11 of 1995. (Section 05) Furthermore, Section 03 of the 

Partition Act No.21 of 1977 provides for the partition actions to be instituted 

in the District Court within the local limits of whose jurisdiction the land 

which is the subject matter of the action is situated in whole or in part.  

 

Such limitations as to the jurisdiction had been imposed by the laws 

enacted by the Parliament of this country and in such situations the courts 

are not empowered to strike down those laws after those have been enacted 

even though sometimes such laws may not lead to meet the ends of justice in 

full.  

 

I also have looked at the authorities cited by the respective counsel on 

the subject.  In the case of Owners of Cargo Lately Laden on Board Ship or 

Vessel Eleftheria v. Owners of Ship or Vessel Eleftheria4, ship owners 

filed action to stay an action brought against them by cargo owners on the 

grounds that the contracts of carriage sued contain a Greek jurisdiction 

clause and are governed by Greek Law.  The action concerned is an action in 

rem against the ship Eleftheria. In that action plaintiffs in England in breach 

of the agreement refer the dispute to a foreign court, and the defendant 

applied for a suit under section 41 of the Supreme Court Judicature 

(Consolidation) Act 1925 English Court, assuming the claim to be otherwise 

within its jurisdiction, is not bound to grant a stay but has a discretion 

                                                 
3
 1855, 5 HLC at 811 

4
 (1969) 2 AER at 641 
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whether to do so or not.  The discretion should be exercised by granting a 

stay unless strong cause for not doing so is shown.  In exercising its 

discretion, the court should take into account all the circumstances such as in 

what country the evidence on the issues of facts is situated, or more readily 

available, and the effect of that on the relative convenience and expense 

whether the law of the foreign court applies, with what country either parties 

connected and how closely, whether the defendant genuinely desire trial in 

the foreign country or are only seeking procedural advantages, whether the 

plaintiffs would be prejudiced, to be enable to enforce any judgment 

obtained, for political, racial, religious or other reasons be unlikely to get a 

fair trial”. 

. 

The above authorities show that the court has the discretion to decide 

as to the place where the action should be filed even though a clause limiting 

the jurisdiction to one place is found in the contract put in suit.  However, the 

defendants in their submissions referring  to Trendtex Trading 

Corporation and another v. Credit Suisse5,  has argued that the Eleftheria 

is not exhaustive  and that the Court should exercise its discretion to grant a 

stay unless the plaintiff proves that it is unjust to do so.  However, the said 

judgment cited by the counsel for the defendant also indicates that the 

matter should be looked into considering the circumstances of each case 

without refusing to consider the issue in limine.   

In the circumstances, it is clear that the authorities referred to above 

are also in support of the contention of the plaintiff namely to allow the 

parties to present their respective cases facilitating the judge to make a 

decision at the end of the trial without dismissing the case at the very 

beginning.   Particularly in this instance it is necessary to allow the judge to 

look into the merits of the case since the plaintiff has taken up the position 

                                                 
5
 (1980)  3AER 721 



 12 

that the judgment it has obtained from the Californian Courts cannot be 

implemented as there is no by-lateral agreement signed between the two 

countries. If that is the case, it may amount to a violation of natural justice as 

well if the court dismiss the action acting upon the clause 17K found in the 

agreement without affording the plaintiff to present its case. 

I also have carefully looked into the other cases namely, The 

Fehmarn case 6, Mackender and others  v.  Feldia A.G. and others7, 

Aratra Potato Co.Ltd and another  v.  Egyptian Navigation Co.8, and  

Hamed El Chiaty & Co (T/A Travco Nile Cruise Lines)  v.  The Thomas 

Cook Group Ltd9,  cited by both Counsel. 

In all those judgments, Courts have preferred to allow the parties to 

present their respective cases when a clause is found in agreements put in 

suit to ouster jurisdiction of a particular court, allowing the judge to make a 

decision after considering all the circumstances relevant to the issue. 

In the light of the above authorities, it is my view that the issues 25, 38 

and 39 should be answered only at the end of the trial allowing he parties to 

call witnesses of either side.  Accordingly, it is my opinion that it is erroneous 

to decide those issues affirmatively or the other way around without 

considering the evidence to be recorded. 

For the aforesaid reasons, I set aside the order of the learned 

Additional District Judge dated 2nd February 2007 whilst granting leave to 

proceed with this application since both matters were argued together. Also, 

I direct that the learned District Judge should answer all the issues only at the 

end of the trial after recording the evidence. 

                                                 
6
 (1957)  2 AER 707 

7
 (1967) 2 QB, 590 

8
 (1981) 2 Lloyd’s Law Report 119 

9
 (1992) 2 Lloyd’s Law Report 399 
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The circumstances of this case do not warrant making an order for 

costs.  

 

  JUDGE OF THE COURT OF APPEAL 

ERIC BASNAYAKE, J. 

 I agree. 

    JUDGE OF THE COURT OF APPEAL 


