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IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST 

REPUBLIC OF SRI LANKA 

------------------------------------------------------- 
  

In the matter of an application for mandates in the nature 

of Writs of Certiorari and Mandamus under and in terms 

of Article 140 of the Constitution.    

 

Major P.P.G..C.Siriwardena 

28/2 Pamankada Lane, 

Wellawatte. 

      

      Petitioners 

C.A/WRIT/App/No.754/2005 

        -Vs- 

 

1. Cyril Herath, 

64,Old Kesbewa Road, 

Nugegoda. 

And forty Nine (49) others 

       

      Respondents 

     

BEFORE   : S.SRISKANDARAJAH, J. 

COUNSEL   : Petitioner appeared in person. 

Y.Wijayathilake PC with Deepti Thilakawardana for the 

Respondents.                                                           

Written submission   :        Petitioners on – 27.02.2009 

             Respondents  on–   04.05.2009. 

Decided on   :        11.10.2010 
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S.Sriskandarajah.J 

 

The Petitioner in this application seeks a writ of certiorari to quash his retirement from service 

in the Regular Force of Sri Lanka Army and a mandamus to back date his confirmation as Major 

and to promote as Temporary Lieutenant Colonel. 

 

The Petitioner joined the Sri Lanka Army as an Officer Cadet in 1982. He was commissioned as 

a 2nd Lieutenant in the 1st Reconnaissance Regiment of the Sri Lanka Armoured Corps on 

23.06.2004. In or about the year 1986 the Petitioner was promoted to the rank of lieutenant 

and was later promoted as Captain on 19.10.89. He was promoted as Temporary Major by 

letter dated21.03.1993 with effect from 19.10.1992. 

 

The Petitioner submitted that by letter dated 5.11.1998 the Petitioner was recommended for 

confirmation in the rank of Major by his superior officer. When promotion to the rank of 

Temporary Lieutenant Colonel was contemplated in the year 2002 the Commander of the Area 

Head Quarters Mannar the Petitioner’s Place of work submitted his recommendation for the 

promotion of the Petitioner for the next higher rank of Lieutenant Colonel. The Petitioner 

contended that in terms of the recommendations, the Petitioner’s qualifications and as the 

Petitioner functioned in a post which must be held by a Lieutenant Colonel from January 1999 

to June 1999 and from the year 2000 onwards, the Petitioner was entitled to and had a 

legitimate expectation to be confirmed as a Major and to be  promoted as a Lieutenant 

Colonel. 

 

The Respondents contended that the Regimental Council of the Sri Lanka Armoured Corps 

assembled on 25th February 2003 for the purpose of selecting suitable officers as commanding 

officers recommended that the Petitioner should not be considered to command an armed 

regiment for the following reasons: 

(i) He was not appointed as 2nd in command due to allegations  prevailing at that time  

(ii) His indifferent attitude and erratic behaviour in certain instances  and his past record. 

(iii) The fact that the Petitioner was warned by senior officers  for un-officer like behaviour 

on many occasion. 



3 

 

 

The Petitioner submitted that the Army Selection Board No.1 comprising of 5th to 10th 

Respondent met on 20.10.2003 to consider the promotion of suitable officers to the Rank of 

Temporary Lieutenant Colonel promoted officers junior to him but he was not promoted. The 

said Board has recommended that the Petitioner has completed 20yers in the Army on 

24.05.2002 and therefore he be given an extension till 30.03.2004 and thereafter be retired 

from the Army with confirmation in the rank of Major. The contention of the Respondents is 

that the Petitioners promotion was not granted because the Board considered the disciplinary 

records of the Petitioner and the fact that the Petitioner has completed the maximum period 

permissible in the present rank. As the Petitioner was a Temporary Major it was recommended 

that the Petitioner be retired after confirming him in the rank of Major. 

 

The Petitioner filed a Fundamental Rights Application, SC (FR) 182/2004 in the Supreme Court 

praying that his fundamental right enshrined in Article 12(1) of the Constitution has been 

violated and prayed  for an order for  the Petitioner’s confirmation in the rank of Major  with 

effect from 01.04.1997 and the Petitioner’s promotion  as Temporary Lieutenant Colonel with 

effect from 10.05.1998.The proceedings of the said Fundamental Rights Application was 

terminated since the Petitioner has filed this application.  

 

In the mean time the Her Excellency the President had retired the Petitioner with effect from 

25.08.2004.As per Army Officer’s Service Regulation  (Regular Force) 1992 the said order of 

retirement was published in the Government Gazette No 1382 dated 25.02.2005 

 

The Petitioner contended that confirmation of the Petitioner as Major without back dating and 

subsequent retirement are discriminatory, unlawful arbitrary irrational fraudulent, 

unreasonable, capricious mala fide and for an ulterior motive. The Petitioner was deprived of 

his right to serve in the Army till 55 years of age. 

 

The Petitioner in this application has sought a writ of certiorari to quash the recommendation 

of the Selection Board to retire the Petitioner from the Sri Lanka Army. It is settle law that a 

writ of certiorari will not be available to quash a recommendation. A writ of certiorari may be 
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granted in respect of any decisive exercise of discretion by an authority having public 

functions, whether individual or collective. The matter in question may be an act rather than a 

decision or determination, such as grant or refusal of licence, the making of rating list on 

wrong principles, the taking over of a school, the dismissal of employees who has statutory 

protection or the issue of a search warrant. They will lie where there is some preliminary 

decision, as opposed to a mere recommendation, which is a prescribed  step in a statutory 

process which leads to a decision affecting rights, even though the preliminary decision does 

not immediately affect the right itself:[Administrative Law (Ninth Edition) By H.W.R.Wade & 

C.F.Forsyth at page 611]. In this instant Her Excellency the President having considered the 

said recommendation and the material placed before her approved the recommendation by 

exercising her discretion and judgement and made the decisive decision. Section 10 of the 

Army Act provides “Every officer shall hold his appointment during the President’s pleasure.  

 

The Petitioner in this application has sought a writ of certiorari to quash the decision of Her 

Excellency and the order Published in the Gazette. This decision was made by Her Excellency 

the President in her capacity as President and as the Commander in Chief of the Armed Forces 

in terms of Article 30(1) of the Constitution read with Section 10 of the Army Act. In view of 

the provisions in Section 35(1) of the Constitution the decision of the Excellency the President 

is not amenable to writ jurisdiction.  

Article 35(1) provides; 

 (1) While any person holds office as President, no proceedings shall be instituted 

or continued against him in any court or tribunal in respect of anything done or 

omitted to be done by him either in his official or private capacity.  

For the above reasons the Petitioner’ prayer for writ of certiorari cannot be granted. As the 

said orders are not quashed by writ of certiorari the granting of writ of mandamus prayed for 

in the petitioner cannot be granted. Hence this court dismisses this application without costs. 

 

Judge of the Court of appeal 

 


