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S.Sriskandarajah, J. 

Under Section 4(1) of the Industrial Disputes Act the following industrial dispute had been 

referred by the 3rd Respondent the Minister of Labour to the 2nd Respondent Arbitrator for 

settlement by arbitration. 

 

The Industrial dispute between the Petitioner and the 1st Respondent is: 

“Whether the termination of the services of five hundred and eighteen (518) 

employees of G.P.Garments (Pvt) Ltd whose names are referred to in the attached 

schedule by letter dated 2005.04.29 of the said Company is justified and if not to what 

relief each of them is entitled”. 

 

After the statements of the parties to the dispute was filed the Arbitrator fixed the matter for 

inquiry on 2006.04.18. On that day the Counsel for the 1st Respondent Company moved that 

the proceedings before the arbitrator be suspended as there is a case against thirty seven 

employees in the schedule to the reference is pending in the Magistrate’s Court of Gampaha. 

The 2nd Respondent on 10.08.2006 delivered order dated 2006.07.24 suspending the 

proceedings before him till the conclusion of the Magistrates Court case against 37 workmen. 

 

The arbitrator in his order has observed that the parties have admitted that the proceedings 

are pending before the Magistrate’s Court of Gampaha in respect of 37 employees. To ensure 

just and equitable order , suspension of arbitral proceedings when a case is pending under 

any other law is mandatory and salutary in view of the provisions contained in Section 31B(3) 

and this section need not necessarily confined to an application made under Section 13B(1). 

The present application for relief is under the Industrial Disputes Act. Application and 

reference to an arbitrator of Industrial Court is also made to obtain relief under the Industrial 

Disputes Act. He further observed that the evidence before the Magistrate’s court with 

regard to the charges against the said 37 workmen may reflect upon and affect the conduct 

of other workmen as well. Whether the 37 workmen involved in the Magistrate’s court case 

are convicted or acquitted or otherwise dealt with, such conviction or acquittal or any other 

way of dealing with them will no doubt have a bearing on the rest of the workmen involved in 
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these proceedings as charges are made on undesirable, illegal and unwarranted acts 

perpetrated on the same date and in the same premises. 

 

Section 4(1) of the Industrial Disputes Act empowers the Minister of Labour to refer an 

industrial dispute to an Arbitrator for settlement by arbitration. In this instant case the 

disputed parties are referred to as the Petitioner Trade Union and the 1st Respondent 

Company. But in fact the dispute is in relation to the termination of the services of five 

hundred and eighteen (518) employees from the employment of the 1st Respondent 

Company. If one has to give the actual meaning of the reference under Section 4(1) there has 

to be separate reference in relation to the termination of employment in relation to each 

employee. The contract of employment of each employee is separate and distinct from the 

other employees of the company. In addition the conduct of an employee has to be 

considered in isolation from the conduct of the other employees when arriving at a decision 

whether the termination of employment of that employee is justifiable. The learned 

arbitrator has erroneously concluded that the evidence before the Magistrate’s Court with 

regard to the charges  against the said 37 workmen  may reflect upon and affect the  conduct 

of other workmen as well and whether the 37 workmen involved in the Magistrate’s Court 

case are convicted or acquitted  or otherwise dealt with, such conviction or acquittal or any 

other way of dealing with them will no doubt have a bearing on the rest of the workmen 

involved in these proceedings as charges are made on undesirable, illegal and unwarranted 

acts perpetrated on the same date and in the same premises. 

 

It has to be noted that only 37 employees are charged in the Magistrate’s Court the other 

employees are not charged, even for charges such as conspiracy or abetment of the charges 

for which the 37 employees were charged. In this circumstances the arbitrator in deciding the 

dispute between an employee and the Company cannot and should not take into 

consideration of the conduct of another employee even if the termination of the 

employment was based on an event that had taken place on the same day and on the same 

premises. The arbitrator should not get prejudiced by the conviction of another employee in 

considering a dispute between an employer and employee against whom no charge was 

framed.  

 



4 

 

The proper procedure should have been to have separate reference to settle the dispute of 

each employee with the employer but as a matter of convenience the Commissioner of 

Labour combined number of employees on one side in some instances more than one 

employer on the other and state the matters in dispute. The submission of the 1st 

Respondent that the arbitrator is bound by the reference and he has no power in reviewing 

the reference, the reference to arbitration by the Minister specifically refers to the 518 

employees and the arbitrator has no jurisdiction to add others or subtract from the number 

specified in the reference is not contradictory to the position that the arbitrator could have 

two arbitrations on the same reference one is between the employer and employees who  

were charged before the Magistrate and the other is between the employer and the 

employees who were not charged before any court. It is just and equitable to have separate 

arbitration proceedings for employees who are charged before the Magistrate Court and the 

employees who are not charged.  

 

It is brought to the notice of this court that the employees who are charged before the 

Magistrate are now indicted before the High Court. The conclusion of the High Court case 

might take time. Section 14 of the Industrial Disputes (Hearing and Determination of 

Proceedings (Special Provisions ) Act No13 of 2003 provides that where an industrial dispute 

referred to arbitrator under Section 4(1) of the Industrial Disputes Act, it shall be the duty of 

the arbitrator to make his award under Section 17 within  3 months of the date of making 

such reference. 

 

In the above circumstances it is unreasonable to suspend the proceedings before the 

arbitrator in relation to all the employees until the conclusion of the cases filed against the 37 

employees. Hence this court issues a writ of certiorari to quash the order dated 24.07.2006 of 

the arbitrator the 2nd Respondent and issues a writ of mandamus directing the 2nd 

Respondent to proceed with the inquiry in respect of 481 employees and make award 

according to law. The proceedings in respect of the 37 employees may be suspended until the 

conclusion of the High Court Cases against these employees. 
 

The application of the Petitioner is allowed as prayed for in prayer (a) and (b) of the Petition. 

 

       Judge of the Court of Appeal 


