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IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST 

REPUBLIC OF SRI LANKA 

-------------------------------------------------- 

In the matter of an application for mandates in the 

nature of writ of Certiorari and writ of Mandamus in 

terms of Article 140 of the Constitution.  

 

1. E.D.Kapugeekiyana, 

No.29,Halgahadeniya Road, 

Kalapaluwawa, 

Rajagiriya. 

 

2. D.F.A.Kapugeekiyana, 

No.29,Halgahadeniya Road, 

Kalapaluwawa, 

Rajagiriya. 

    Petitioners 

C.A. Writ Application No: C.A. 691/2007     

        -Vs- 

1. Minister of Lands, 

Ministry of Lands, 

“Govijana Mandiraya” 

80/5, Rajamalwatta Road, 

Battaramulla. 

And five (05) others. 

 

    Respondents 
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BEFORE   : S. SRISKANDARAJAH, J 

COUNSEL  : Faiz Musthapha PC with Faizer Markar for the 

Petitioner. 

     Milinda Gunathilaka SSC for the Respondents. 

Argued on   :      18.03.2009 & 11.01.2010 

Decided on               :     23.08.2010 

 

S.Sriskandarajah.J, 

The Petitioners submitted that they received a notice dated 14.12.1984 in terms of Section 

10(1)(a) of the Land Acquisition Act along with a preliminary plan bearing No. 6659 prepared  

by Government Surveyor M.L.N. Perera dated 22.04.1988 stating that the lots bearing No. 

1,2,and 3 in the said plan is going to be acquired and to make claim if any. The Petitioners 

are the owners of the lands depicted as Lots 1,2 and 3 in the said preliminary plan. The 

Petitioners on inquiry came to know that the said land was acquired in terms of an order 

made by the then Minister of Lands under proviso (a) to section 38 of the Land Acquisition 

Act published in the Gazette Extraordinary bearing  No.383/6 dated 08.01.1986. The 

Divisional Secretary of Kaduwela after notice to the Petitioners had taken possession of the 

said land on 08.04.1986. 

 

The Petitioner in this application has sought a Writ of Certiorari to quash the said order 

made under proviso (a) to Section 38 of the Land Acquisition Act published in the Gazette 

Extra – Ordinary No.383/6 dated 08.01.1986 in so far it relates to the Petitioners land 

described in the said Gazette as Lot 25 and Lot 26 in plan No Co/A/84/147 dated 07.05.1985. 

In the alternative the Petitioner has sought a writ of Mandamus directing the 1st Respondent 

Minister to divest the said land shown in said gazette as Lot 25 and Lot 26 in plan No 

Co/A/84/147 dated 07.05.1985. 

 

The Petitioners challenged the afore said acquisition order on the basis that the Section 2 

notice has not disclosed the public purpose and that there was no urgency of any form 

warranting the making of the said order of acquisition. 
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The Respondents contended that the said land was acquired on a request made by the 3rd 

Respondent the Urban Development Authority to the 1st Respondent the Minister of Lands in 

terms of the Urban Development Authority Act for development of the said land. As there 

was an urgent need for quarters for the married officers of the Special Task Force to ensure 

the security of the families of such officers, the Commandant of the Special Task Force 

submitted a request to the Minister of Urban Development and Water Supplies to provide 

land for the said purpose. The Minister by a Cabinet Memorandum sought approval of the 

Cabinet for the allocation of the said land to the Police Department to construct quarters to 

the officers of the Special Task Force. After obtaining the approval of the Cabinet the said 

land was allocated to the Police Department and physical possession of the said land was 

handed over to the Police Department. The said land has been filled and is presently being 

utilised for the construction of quarters for the officers of the Special Task Force. The said 

construction which was in progress has been temporarily suspended in view of the interim 

order sought by the Petitioner in this application. Due to this fact the 5th Respondent the 

Inspector General of Police was gravely prejudiced by the inability to proceed with the 

construction of the said quarters.  

 

It is settled law that an order by the Minister under the proviso (a) of Section 38 of the Land 

Acquisition Act can be made only in case of urgency and an order made under this provision 

can be reversed by the Court only if there is no urgency. It is however a matter for the 

Petitioner who seeks the remedy by way of certiorari to satisfy the Court that there was in 

fact no urgency and his application cannot succeed should he fail to do so Moris Indira 

Fernandopillai v E.L. Senanayake Minister of Lands and Lands Development 79 (2) N.L.R.115.   

 

Marie Indira Fernandopulle and Another, v E. L. Senanayake, Minister of Lands and 

Agriculture,79 (II) N.L.R 115. The Supreme Court held:  

 

“No doubt primarily the Minister decided urgency. He it is who is in possession of the 

facts and his must be the reasoning. But the Courts have a duty to review the matter. 

In this case the need for a playground and a farm had been mooted as far back as 

1974. Political influences and extraneous forces delayed the takeover of the land. 
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Four years dragged on and school's needs were still waiting to be met. The delay and 

the need decided the urgency. These being the facts the petitioner has failed to 

satisfy me that there was no urgency. I would therefore dismiss the application with 

costs.” 

 

In the given circumstances the Petitioner’s claim that there is neither a public purpose nor 

urgency fails. Therefore the Petitioner is not entitled to seek a writ of certiorari to quash the 

said acquisition order. 

 

The Petitioner in the alternative has sought a writ of mandamus to divest the said land. 

 

Section 39A of the Land Acquisition Act provides for the divesting of a property that was 

vested in the state under the provisions of the said Act. It provides: 

“39A. (1) Notwithstanding that by virtue of an Order under section 38 (hereafter in this section referred to as a 

(" vesting Order") any land has vested absolutely in the State and actual possession of such land has been taken 

for or on behalf of the State under the provisions of paragraph (a) of section 40, the Minister may, subject to 

subsection (2), by subsequent Order published in the Gazette (hereafter in this section referred to as a " divesting 

Order ") divest the State of the land so vested by the aforesaid vesting Order.  

(2) The Minister shall prior to making a divesting Order under subsection (1) satisfy himself that"  

(a) no compensation has been paid under this Act to any person or persons interested in the land in 

relation to which the said divesting Order is to be made ; 

(b) the said land has not been used for a public purpose after possession of such land has been taken by 

the State under the provisions of paragraph (a) of section 40 ; 

(c) no improvements to the said land have been effected after the Order for possession under 

paragraph (a) of section 40 had been made ; and 

(d) the person or persons interested in the said land have consented in writing to take possession of 

such land immediately after the divesting Order is published in the Gazette. 

 (3) 
(4) 
 

As contended by the Respondents the land has been developed after taking over possession 

of the land by filling the said land and the construction of quarters for the officers of the 
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Special Task Force  was in progress but it has been  temporarily suspended in view of the 

Interim Order sought by the Petitioner in this application. In these circumstances the 

Petitioner cannot state that the said land has not been used for a public purpose after 

possession of such land has been taken by the State. As such the Petitioners have not 

satisfied the conditions precedent to a divesting order laid down in Section 39 A of the Land 

Acquisition Act. 

 

In view of the above the Petitioners’ application for a writ of certiorari and mandamus 

cannot be granted and this court dismisses this application without costs. 

 

 

Judge of the Court of Appeal 


