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In the Court of Appeal of the Democratic Socialist 

Republic of Sri Lanka 

------------------------------------- 

In the matter of an application for mandates in the 

nature of Writ of a Certiorari under Article 140 of 

the Constitution.  

 

International Dresses (Private) Limited, No.27, 

Angulana Station Road, Angulana, Moratuwa. 

          Petitioner 

C.A (Writ) Application No. 414/2007  -Vs- 

1. W.D.J.Seneviratne, 

Minister of Power and Energy, (Formerly 

Minister of Labour), 

493/1, T.B.Jayah Mawatha, 

Colombo 10. 

2. Athauda Sevneviratne, 

Minister of Labour, Labour Secretariat, 

Narahenpitia, 

Colombo 5. 

3. Secretary, 

Ministry of Labour, 

Labour Secretariat,  

Narahenpita, 

Colombo 5 

4. Commissioner of Labour, 

Labour Secretariat, 

Narahenpita, 

Colombo 5. 
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5. T.Piyasoma, 

No.77,Pannipitiya Road, Battaramulla. 

And twenty two others (22) others 

 

Respondents 

BEFORE   : S.SRISKANDARAJAH, J, 

COUNSEL   : S.L.Gunasekara for the Petitioner. 

1st to 4th Respondents (discharged from the 

proceedings) 

Kanishka Witharana for the 6th to 27th Respondent. 

Argued on    :     25.08.2009 

Written Submissions on      :  02.07.2008(Petitioner), 

   06.06.2008 (Respondents) 

Decided on   :       28.06.2010 

 

S.Sriskandarajah, J.  

The Petitioner in this application has sought a writ of certiorari to quash the Award made 

by the 5th Respondent the Arbitrator dated 10th January 2007.The arbitrator in his award 

decided after an inquiry that the termination of the services of the 6th to 20th Respondents 

by the Petitioner was unjustified and the 21st to 26th Respondents had not vacated their 

posts as contended by the Petitioner. Arbitrator after coming to this conclusion in his 

award has directed the Petitioner to reinstate the said 6th to 26th Respondents with back 

wages. 

It is common ground that the Petitioner terminated the service of the 6th to 20th 

Respondents and served vacation of post notice on the 21st to 26th Respondents. 
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The Petitioner submitted that around 4.14 p.m. on 23rd April 1999 the 13th Respondent an 

executive of the Petitioner Company and the Manager of the Cutting Section entered the 

office of the Accountant and demanded his salary advance. He was under the influence of 

liquor and he turned abusive when the Accountant informed him that the salary advance 

cannot be paid on that day. At that time the Personal Manager entered the office of the 

Accountant and requested the 13th Respondent to leave the office. He refused to leave and 

continued to use abusive language. The Accountant, in an attempt to defuse the tense 

situation, paid the salary advance due to the 13th Respondent out of his own funds. Having 

left the office of the Accountant the 13th Respondent abused the Personal Manager and 

this compelled the security officers to escort him out of the factory premises. The 13th 

Respondent was interdicted in view of his conduct by letter dated 26th April 1999. 

Thereafter 6th to 12th and 14th to 20th Respondents were interdicted as they were involved 

in threatening the management and creating disturbances on 26th April 1999 requesting 

the reinstatement of the 13th Respondent. The 6th to 12th and 14th to 20th Respondents and 

the 13th Respondent were served with charge sheets and disciplinary inquiries into the 

charges were conducted by an inquirer. Separate inquiries were held by Mr.F.N.D.Silva 

Retired President of the Labour Tribunal into the charges against 6th to 12th and 14th to 20th 

Respondents and the 13th Respondent. The inquiring officer found the 13th Respondent 

guilty to the charge against him and his services were terminated by letter dated 

29.07.1999. The 6th to 12th and 14th to 20th Respondents were also found guilty by the 

inquiring officer and their services were also terminated by letters dated 29.07.1999. 

On the issue of interdiction of the 6th to 12th and 14th to 20th Respondents the employees 

of the Petitioner went on strike. On a discussion held at the Department of Labour a 

settlement was reached and the employees other than the employees those who were 

interdicted were requested to report for work. As the 22nd to the 26th Respondents failed 

to report for work they were served with vacation of post.  

Consequent upon the afore said termination of services of the 6th to 26th Respondents and 

one other employee now dead, the 1st Respondent made a reference under Section 4(1) of 

the Industrial Dispute Act to the 5th Respondent for settlement of dispute by way of 

arbitration. 
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The reference is as follows: 

“Whether the termination of the services by the management of International Dresses 

(Private) Limited of the following twenty two (22) employees of its factory including the 

branch union officers of the All Ceylon Commercial & Industrial Workers Union is justified 

and to what relief each of them is entitled.” 

After an inquiry the arbitrator delivered his award and it was published in Government 

Gazette No 1487/21 dated 7th March 2007. The arbitrator has observed that both parties 

exaggerated facts in favour of them. After making this observation he has come to the 

conclusion that while money for the payment of advance on the 24th April had been 

brought to the factory on the 23rd the Accountant did not pay the advance to the 13th 

Respondent on the 23rd despite the General Manager having ordered him to do so.This 

payment was made only after a problem arose and there was an exchange of words 

between Darmasundara and the 13th Respondent. The 13th Respondent who was an 

executive was more popular among the workmen than the other executives. On 26.4.1999 

a group of workmen including the 6th to 12th and 14th to 20th Respondents had a heated 

discussion inside the Board Room about the suspension of the 13th Respondent consequent 

to which they were taken to the Moratuwa Police and MC Moratuwa Case No. 22887 was 

instituted against them, therafter they were discharged by court. The services of these 15 

workmen were terminated after a domestic inquiry conducted by Mr.F.N.D.Silva. 

The arbitrator after analysing the facts relevant to the issues ordered that the workmen 

numbered 1 to 15 (6th to the 20th Respondent be re-instated in service with back wages and 

other allowances from the date of termination because their services had been terminated 

unfairly. 

The Petitioner’s contention is that the arbitrator did not determine the issues and or 

considered the evidence led in respect of; whether the 13th Respondent came into the 

Accountant’s office under the influence of liquor or after consuming alcohol and whether 

he abused the Personal Manager or the General Manager and the 13th Respondent 

behaved in a manner unbecoming of an executive. The Petitioner further contended that 

the arbitrator has failed to consider whether the workmen who entered the Board Room 

on the 26th threatened the management.  
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The arbitrator in considering the evidence has observed that it appears that the parties 

have presented facts after exaggerating them in their favour. This shows that the arbitrator 

has considered the concerns of the Petitioner mentioned above and rejected that those 

allegations are not  serious enough to terminate the services of the employment of the 

employees. 

The arbitrator in his award has also made order to reinstate the 22nd to 26th Respondents 

on the basis that the termination of their service were on the basis that they had vacated 

post but that there is no evidence to show that they had the required mental element to 

vacate their post. The evidence revealed that there was a strike consequent to the 

interdictions of the 6th to 12th and 14th to 20th Respondents. Thereafter the matter was 

settled consequent to a discussions at the Department of Labour. In terms of the said 

settlement the Union agreed to end the strike on 24.05.1999 and the Petitioner agreed to 

let the workmen return to work and to take them back in batches over a period of one 

week. This arrangement caused confusion on the date of reporting. The Petitioner claimed 

that it requested certain employees to report on a particular date but the relevant 

employees claim that they were requested to report on a different date and they reported 

on that date but they were told that they have vacated post as they have not reported for 

work on the date that they should have report for work. In these circumstances the 

arbitrator has correctly concluded that the said employees had no mental element to 

vacate post and ordered reinstatement. 

The Petitioner contended that the order of the arbitrator that the heir of the workmen 

Karunadasa who died during the arbitration should be paid the benefit due to him after 

examining the death certificate, marriage certificate and other relevant documents is 

erroneous in law as the arbitrator has no jurisdiction to make such an order. The arbitrator 

under the Industrial Disputes Act has the power to make an award which is just and 

equitable; Municipal Council of Colombo v Munasinghe 71 NLR 223 at 225. It is just an 

equitable in the given circumstances to give the benefit that would have been accrued to 

the workmen at the time of his death to the heir of the said workman as if his services were 

not terminated. 
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In R. v. Deputy Industrial Injuries Commissioner ex parte Moore - [1965] I All E.R. 81 at page 

84 Diplock, L.J. held: 

“The requirement that a person exercising quasi-judicial functions must base his decision 

on evidence means no more than that it must be based on material which tends logically to 

show the existence or non-existence of facts relevant to the issue to be determined, or to 

show the likelihood or unlikelihood of the occurrence of some future event the occurrence 

of which would be relevant. It means that he must not spin a coin or consult an astrologer; 

but he may take into account any material which, as a matter of reason, has some 

probative value in the sense mentioned above. If it is capable of having any probative 

value, the weight to be attached to it is a matter for the person to whom Parliament has 

entrusted the responsibility of deciding the issue. The supervisory jurisdiction of the High 

Court does not entitle it to usurp this responsibility and to substitute its own view for his." 

The remedy by way of certiorari cannot be made use of to correct errors or to substitute a 

correct order for a wrong order. Judicial review is radically different from appeals. When 

hearing an appeal the Court is concerned with the merits of the decision under appeal. In 

judicial review the court is concerned with its legality on appeal the question is right or 

wrong. On review, the question is lawful or unlawful. Instead of substituting its own 

decision for that of some other body as happens when an appeal is allowed, a court on 

review is concerned only with the question whether the act or order under attack should 

be allowed to stand or not; Best Footwear (pvt)Lltd., and Two Others  v Aboosally, former 

Minister of Labour & Vocational Training and Others [1997]2 Sri L R 137. 

The arbitrator after giving due consideration to the evidence placed before him has arrived 

at the conclusions mentioned in the said award. The Petitioner has failed to establish any 

ground on which this court could issue a writ of certiorari to quash the said award. Hence 

this court dismisses this application without costs. 

 

Judge of the Court of Appeal 


