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S.Sriskandarajah, J. 

The Petitioner by this application has sought a writ of Certiorari and a writ of qua warranto to quash 

the appointment of the 13th Respondent as the Chief Internal Auditor of the 1st Respondent 

Corporation. 

 

The Petitioner is presently working as an Assistant Internal Auditor of the State Timber Corporation, 

Kandy Regional Office. The 13th Respondent was functioning as Manager Finance and on the 

resignation of the Chief Internal Auditor Mr.A.S.Lamahewage, the 13th Respondent was appointed as 

Acting Chief Internal Auditor from 01.02.2008. The 13th Respondent was thereafter appointed as Chief 

Internal Auditor with effect from 15.08.2008 by the board at the board meeting of the 1st Respondent 

Corporation held on 11.08.2008  

 

When this application was supported for notice the learned State Counsel raised a preliminary 

objection on the maintainability of this application. The State Counsel submitted that the appointment 

of the 13th Respondent is arising from a contract of employment between the 13th Respondent and the 

1st Respondent and a challenge to a contract of employment has to be by civil action and not by judicial 

review. 

 

It is settle law that the jurisdiction to issue writs of certiorari, mandamus and quo warranto are 

remedies available under public law and these remedies are not available to enforce or challenge a 

private contract. The question that has to be determine is whether an employment of an employee in a 

public corporation or a statutory body is purely a contract of employment or it has a statutory 

underpinning that would attract the public law remedy. To determine this issue the provisions in 

relation to the appointment of employees in the relevant laws that had incorporated the Corporation 

or established the Statutory Body has to be considered.  

 

The 1st Respondent the State Timber Corporation was established by an Incorporation Order published 

in the Government Gazette dated 4th April 1968 under and in terms of the State Industrial Corporation 

Act, No 49 of 1957. Section 35 of the said Act provides as follows: 
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The board of directors shall, subject to the provisions of section 14 and 26, have power to 

appoint such officers and servants as may be necessary for the purposes of the corporation, 

and to exercise disciplinary control over and dismiss any officer or servant of the corporation; 

provided that the board of directors shall not, without the approval of the Minister, dismiss any 

such officer or servant of the corporation as was appointed to the staff of the corporation in 

accordance with the provisions of section 26. 

  

Section 14 of the said Act provides for the appointment of the managing director of the 

Corporation by the Minister. Section 26 of the said Act provides for the appointment of public 

officers to the staff of the corporation. 

 
The appointment of the 13th Respondent as Chief Internal Auditor is made by the board of 

directors of the State Timber Corporation exercising the power vested in the board of directors 

under section 35 of the said Act. 

 

The said Act neither has provision in relation to the scheme of appointment, promotion, 

remuneration, disciplinary control or dismissal of the staff of the Corporation nor has provided 

for the Minister or for the board of directors to make rules or regulations in relation to the 

officers and servants of the Corporation, in respect of their appointment, promotion, 

remuneration or disciplinary control. The board of the State Timber Corporation is authorised 

to appoint officers and servants as may be necessary for the purpose of the Corporation. But in 

the absence of any statutory provision or any rule or regulation in relation to the scheme of 

appointment to a particular post, the grounds of dismissal and disciplinary control of officers 

and servants of the corporation, one cannot come to the conclusion that there is a statutory 

under pinning to the employment of this officers and servants. Even though the power to 

appoint officers and servants are provided by a statute, that statutory power will not extend to 

cover the relationship between the Corporation and the employees unless there is a rule or 

regulation regulating the relationship by providing guidelines of appointments, promotions, 

disciplinary control and dismissal.  
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The Supreme Court has considered similar provisions contained in the National Water Supply 

and Drainage Board Law No 2 of 1974 in relation to appointment of staffs of the board in K.S.De 

Silva v National Water Supply and Drainage Board [1989]2 Sri L R page 1 at 4 G.P.S.DE Silva J 

held:  

“In support of his submission that the Petitioner in the application before us is seeking 

admission to an office which is of a public character, Mr. Perera referred us to sections 

68 and 69 of the National Water Supply and Drainage Board Law No 2 of 1974. But those 

two sections refer only to the powers and duties of the general Manager of the Board 

and the powers of the Board to appoint “to its staff such officers and servants as the 

Board may deem necessary and determine their terms of remuneration and other 

conditions of employment”. We were not referred to any rules made under the said Law 

No 2 of 1974 which speak of the powers or duties attached to the post of Accountant. In 

my opinion, the office to which the Petitioner is seeking admission is not a “public 

office” of the kind which attracts the remedy by way of Mandamus. It is an office 

essentially of a contractual or private character. Accordingly, as a matter of Law, the 

writ of Mandamus does not lie and the application must fail.” 

 

An application for a writ of mandamus was refused in the above case because the applicant 

failed to show that the appointment of an Accountant in the National Water Supply and 

Drainage Board was regulated by any rules framed under the Law No 2 of 1974.  As there are no 

rules regulating the appointment of Accountant the court came to the conclusion that it is an 

office essentially of a contractual or private character. 

   

The contention of the Petitioner in this application is that this is an application for certiorari to 

quash the exercise of the power conferred on the State Timber Corporation directly by the 

statute, namely Section 35 of the State Timber Corporation Act, No 49 of 1957, and not under 

contract of service. Therefore no question of statutory flavour arises. No question whether the 

State Timber Corporation has made rules or regulations, or scheme of recruitment to the post 

of Chief Internal Auditor, therefore arises in this application. The exercise of power in question 
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is the act of appointing the 13th Respondent to the post of Chief Internal Auditor of the State 

Timber Corporation. The State Timber Corporation has in the purported exercise of the power 

conferred by Section 35, appointed the 13th Respondent as the Chief Internal Auditor of the 

Corporation whereas, according to the Petitioner, the 13th Respondent after functioning for 

number of years as the Manager Finance of the State Timber Corporation, is disqualified from 

being appointed as the Chief Internal Auditor of the Corporation. The Petitioner based this 

disqualification on conflict of interest between these two office held by the 13th Respondent. 

But the Petitioner has failed to show any statutory provision, rules or regulation embodying this 

disqualification. Even if one presume that the 13th Respondent is not qualified to be appointed 

as Internal Auditor but he was appointed by the board as Internal Auditor, his appointment can 

be challenge by way of civil action.  But it cannot be said that the said appointment is an abuse 

of power conferred on the board of the 1st Respondent Corporation under Section 35 of the 

said Act. 

  

Section 35 only empowers the board to appoint such officers and servants as may be necessary 

for the purpose of the Corporation and to exercise disciplinary control and dismiss any officer 

or servant of the Corporation. The qualifications for recruitment for a post, the grounds of 

dismissal or the disciplinary procedures in case of a disciplinary action of an employee are 

matters concern with the contract of employment between the board and the employee. 

Therefore the submission of the Petitioner that the Corporation has acted ultra vires the power 

conferred on it by Section 35 or in the alternative, that the decision to appoint the 13th 

Respondent as Chief Internal Auditor is tainted by error of law on the face of the record is 

untenable. 

The applicability of  judicial review in these circumstances is discussed in detail in the case of  

Reg v  British Coal Corporation, Ex p Vardy (D.C) [1993]Q.B720 at 747; Glidewell L.J said: 

“It is thus not necessary for us to consider the many authorities on the question 

whether or not a particular body is susceptible to judicial review, i.e. the series of 

decisions from Reg. V. Panel on Take-overs and Mergers, Ex parte Datafin Plc [1987] Q.B 

815 to the very recent decision of the Court of Appeal in  Reg v Disciplinary Committee 



6 

 

of the  Jockey   Club,, Ex parte Aga Khan [1993] 1 W.L.R 909. The starting point is a 

passage in the speech of Lord Diplock in Council of Civil Service Unions v. Minister of the 

Civil Service [1985] I.C.R. 14,36 in which he said: 

“For a decision to be susceptible to judicial review the decision maker must be 

empowered by public law (and not merely, as in arbitration, by agreement between 

private parties) to make decisions that, if validly made, will lead to administrative action 

or abstention from action by an authority endowed by law with executive powers, 

which have one or other of the consequences mentioned in the preceding paragraph. 

The ultimate source of the decision-making power is nearly always nowadays a statute 

or subordinate legislation made under the statute; but in the absence of any statute 

regulating the subject matter of the decision the source of the decision-making power 

may still be the common law itself, i.e, that part of the common law that is given by 

lawyers the label of ‘the prerogative’.” 

 

The foundation of Mr.Dehn’s argument is the decision of the Court of Appeal in Reg.v. 

East Berkshire Health Authority, Ex parte Walsh [1984] I.C.R 743. In that case a senior 

nursing officer employed by the health authorities under a contract which included the 

Whitley Council conditions of service was dismissed by a district nursing officer for 

misconduct. He applied for judicial review, i.e. an order of certiorari to quash the 

decision, which the judge at the first instant granted. On appeal, the Court of Appeal 

held that he was not seeking to enforce any right in public law but only his private 

contractual rights. His application for judicial review was therefore a misuse of that 

procedure. Sir John Donaldson M.R. said at p749: 

 

“The remedy of judicial review is only available where an issue of ‘public law ‘is involved, 

but as Lord Wilberforce pointed out in Davy v Spelthorne Borough Council [1984] A.C. 

262,276, the expressions ‘public law’ and ‘private law’ are recent immigrants and whilst 

convenient for descriptive purposes, must be used with caution, since English law 

traditionally fastens not so much upon principles as upon remedies. On the other hand, 
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to concentrate on remedies would in the present context involve a degree of circularity 

or levitation by traction applied to shoe-strings, since the remedy of certiorari might 

well be available if the health authority is in breach of a ‘public law’ obligation, but 

would not be if it is only in breach of a ‘private law’ obligation. The judge referred 

carefully and fully to Vine v. National Dock Labour Board [1957] A.C 488 ;Ridge v. 

Baldwin [1964]A.C.40 and Malloch v. Aberdeen Corporation [1971] 1 W.L.R. 1578. He 

seems to have accepted that there was no ‘public law’ element in an ‘ordinary’ 

relationship of master and servant and that accordingly in such a case judicial review 

would not be available. However he held, on the basis of these three cases and, in 

particular, Molloch’s case, that the applicant’s relationship was not ‘ordinary’. 

After setting out shortly the three cases to which the judge in the court below had 

referred and to which he himself had referred, Sir John Donaldson M.R. said at pp751-

752: 

 

“In all these cases there was a special statutory provision bearing directly upon the right 

of a public authority to dismiss the plaintiff. In Vane…. The employment was under the 

statutory dock labour scheme and the issue concerned the statutory power to dismiss 

given by that scheme. In Ridge… the power of dismissal was conferred by statute…. In 

Malloch again it was statutory… As Lord Wilberforce said [1971] 1 W.L.R. 1578,1595-

1596, it is the existence of these statutory powers which injects the element of public 

law necessary in this context to attract the remedy of administrative law. Employment 

by a public authority does not per se inject any element of public law nor does the fact 

that the employee is in a ‘higher grade’ or is an ‘officer’. This only makes it more likely 

that there will be special statutory restrictions upon dismissal or other underpinning of 

his employment: see per Lord Reid in Malloch v.Aberdeen Corporation at page 1562. It 

will be this underpinning and not the seniority which injects the element of public law. 

Still less can I find any warrant for equating public law with the interest of the public. If 

the public through Parliament gives effect to that interest by means of statutory 

powers, that is quite different, but the interest of the public per se is not sufficient” 
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Later he said at pp 752-753: 

 

“The ordinary employer is free to act in breach of his contracts of employment and if he 

does so his employee will acquire certain private law rights and remedies in damages for 

wrongful dismissal, compensation for unfair dismissal, an order for reinstatement or re-

engagement and so on. Parliament can underpin the position of public authority 

employees by directly restricting the freedom of the public authority to dismiss, thus 

giving the employee ‘public law’ rights and at least making him a potential candidate for 

administrative law remedies.” 

 

In the instant case it is common ground that the 13th Respondent was appointed by the board 

of directors under the powers vested in the board under Section 35 of the said Act The required 

qualifications, the nature of employment, the terms and condition of employment are all 

matters in relation to the contract of employment between the employer and employee. In 

these circumstances the Petitioner cannot challenge the said appointment by way of judicial 

review. I uphold the preliminary objection of the Respondents and hold that this is not a fit case 

to issue notice. The prayer of the Petitioner for the issue of notice to the respondents is 

refused. 

 

Judge of the Court of Appeal  

D.S.C. Lecamwasam, J,     

    I agree,  

       Judge of the Court of Appeal  


