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IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST 

REPUBLIC OF SRI LANKA 

--------------------------------------------------- 

An Application for a writ of Certiorari and Prohibition 

under Article 140 of the Constitution of the 

Democratic Socialist Republic of Sri Lanka.  

 

Aitken Spence (Garments) Ltd 

305, Vauxhall Street, 

Colombo 2 

    Petitioner 

C.A. Writ Application No: 428/2007 -Vs- 

  

Commissioner of Labour,  

Department of Labour, 

 Labour Secretariat,  

   Colombo 5.  
    

   And three (03) others  

    Respondents 

 

BEFORE : S. SRISKANDARAJAH, J. 

      

COUNSEL                 :  Dulindra Weerasooriya for the Petitioner. 

  A. Gnanathasan   P.C ASG with Ms.D. Thilakawardena 

  for the 1st 2nd & 3rd  Respondents. 

 Avindra Rodrigo for the 4th Respondent. 

 

Argued on :       19.02.2010 

 

Decided on :        19.05.2010 
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S.Sriskandarajah.J, 

The 4th Respondent Mark Gaby made a complaint to the Commissioner of Labour that his 

salary for the month of January to May 2002 had not been paid by the Petitioner. The 

Commissioner of Labour commenced an inquiry in terms of Shop and Office Employee’s Act 

No 19 of 1954. At the conclusion of the inquiry as he has formed an opinion that the un paid 

salary cannot be recovered from the Petitioner he filed a certificate in the Magistrate’s 

Court to recover Rs. 4,751,144/- which the Petitioner is liable to pay as remuneration. 

 

The Petitioner in this application has sought a writ of Certiorari to quash the said Certificate 

marked as P12a and a writ of Prohibition prohibiting the 1st to 3rd Respondents from 

maintaining and proceeding with the case in the Ford Magistrates Court bearing No 

64001/06. 

 

The Petitioner contended that before the 2nd Respondent filing a certificate under Section 

50C (2) of the said Act the 1st and 2nd Respondent should have called upon the Petitioner 

Company to make the Payment. As this procedure is not followed the certificate is legally 

not valid. 

Section 50C provides as follows: 

 

50C(1) 1) Where an employer has failed to keep or maintain any register or record necessary for the purposes of the calculation of 

any remuneration payable to any employee and which register or record is required by or under this Act to be kept or maintained, or fails 

when required to do so, to produce such register or record for examination or inspection, the Commissioner is hereby empowered to 

assess any short payment of remuneration payable to such employee on the basis of all the evidence, both oral and documentary, 

available to him and the provisions of subsection (2) shall apply where default is made in the payment of any such remuneration. 

(2) Where an employer makes default in the payment of any sum which he is liable to pay as remuneration under subsection (1) and the 

Commissioner is of opinion that it is impracticable on inexpedient to recover that sum under any other provision of this Act, then, he may 

issue a certificate containing particulars of the sum so due and the name and place of residence of the defaulting employer to the 

Magistrate having jurisdiction in the division in which such place is situated. The Magistrate shall thereupon summon such employer 

before him to show cause why further proceedings for the recovery of the sum due should not be taken against him and in default of 

sufficient cause being shown the sum in default shall be deemed to be a fine imposed on such employer by such Magistrate, and shall be 

recovered accordingly. Every sum so recovered shall be paid to the Commissioner. 

 

There is no requirement under the Shop and Office Employee’s Act to issue notice on an 

employer to pay the remuneration of an employee which the employer is liable to pay. 
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Section 50C(2) provides; where an employer makes default in the payment of any sum 

which he is liable to pay as remuneration under subsection (1) and the Commissioner is of 

opinion that it is impracticable or inexpedient to recover that sum under any other 

provision of this Act, then, he may issue a certificate. What is required by the said Act is for 

the Commissioner to form an opinion that it is impracticable to recover the said sum. The 

Commissioner under the given circumstances has formed an opinion that it is impracticable 

to recover the said sum based on the position taken by the Petitioner namely that the 4th 

Respondent is not an employee of the Petitioner. The opinion of the Commissioner cannot 

be faulted in relation to this position taken by the Petitioner. 

 

The Petitioner contended that the court should make an order holding that the Petitioner 

Company is liable to pay the amount stated in the certificate without such an order the 2nd 

Respondent could not and should not have moved for summons on the Directors of the 

Petitioner Company and such action is illegal and bad in law. 

 

The Petitioner in the above submission has misconstrued the provisions in Section 50C(2). 

This section provides that once a certificate is filed in the Magistrate’s Court having 

jurisdiction in the division in which the residence of the employer is situated, the Magistrate 

shall thereupon summon such employer before him to show cause why further proceedings 

for the recovery of the sum due should not be taken against him and in default of sufficient 

cause being shown the sum in default shall be deemed to be a fine imposed on such 

employer by such Magistrate, and shall be recovered accordingly. The function of the 

Magistrate is only to recover the said sum in other words the Magistrate’s Court functions 

as a recovery court and the Magistrate has no jurisdiction to adjudicate on the merits of the 

certificate filed by the Commissioner. 

 

The Petitioners further contended that the Petitioner is not the Employer of the 4th 

Respondent and hence the Petitioner is not liable to maintain the registers contemplated in 

the said Section 50C in relation to the 4th Respondent. The Petitioner submitted that the 1st 

to 3rd Respondents have not communicated the finding and the reasoning for the said 

finding of the 3rd Respondent who conducted the purported inquiry. 
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The Respondents contended that the notice in respect of the inquiry by the Commissioner 

of Labour was sent to the address of the Petitioner and the Petitioner was represented at 

the inquiry. The Petitioner Company was asked to submit all the evidence to show that they 

are not liable to pay the salary and the Commissioner of Labour permitted the parties to 

tender all such documents accompanied by affidavits on agreement of counsel who 

appeared for the parties before the Commissioner. The determination was made only after 

the parties submitted their evidence. The determination was also sent to the Petitioner by 

letter dated 20th December 2005 to the same address where the notice in respect of the 

inquiry was sent and in response to the said notice the Petitioner’s representative 

participated in the inquiry. Therefore the Petitioner cannot claim that the Petitioner did not 

receive the determination. As the Petitioner deliberately failed to comply with the 

determination of the Commissioner of Labour a certificate was issued to the Fort 

Magistrate’s Court under Case No 64001/2006 to recover the sum due.  

 

The documents submitted to this court by the Petitioner in particular P5a shows that the 4th 

Respondent is the CEO/Managing Director of the Petitioner Company as at 11.01.2001and 

the Petitioner company has to pay US$ 10,000 as remuneration. The documents and the 

Minutes of the Board Meeting submitted by the 4th Respondent shows that all time material 

to this application the 4th Respondent was an employee of the Petitioner and it was the 

responsibility of the Petitioner to pay the salary of the Respondent. In the above 

circumstances there is no illegality in the certificate filed by the 1st Respondent for this court 

to quash the said certificate by a writ of certiorari. Hence this application is dismissed 

without costs.    

 

       Judge of the Court of Appeal 


