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S.Sriskandarajah, J. 

The 1st to 4th Petitioners were employees of the 1st Respondent Corporation and they 

retired from service under a voluntary retirement scheme (VRS). The Petitioners submitted 

that on or about 15th October 2002 the 1st Respondent Corporation made a decision having 

consulted the treasury and on the direction of the   12th Respondent Minister to introduce a 

voluntary retirement scheme. The terms and conditions of the voluntary retirement scheme 

and the manner of calculating the compensation due to the employees who would be 

retiring under the voluntary retirement scheme were made known to the employees 

including Petitioners by way of two circulars bearing No 1515 dated 15.10.2002 (P5) and 

circular bearing No 1515 (a) dated 13.11.2002 (P6). The said circular P6 contains the details 

of monitory award which includes the compensation and other claims to which the 

employees become entitled under the voluntary retirement scheme. The Circular P6 

specifically provides that steps will be taken to pay to the VRS employees whatever 

allowance and salary that will fall due to those who retire under this scheme after the 

payment of the salary in December 2002. In other words steps would be taken to pay VRS 

employees whatever salary and allowance they had earned prior to 1.1.2003.   

 

The Petitioners further submitted that the voluntary retirement scheme was implemented 

in two stages. The 1st, 2nd and 3rd Petitioners belong to the first batch who were retired 

with effect from 31.12,2002 and their compensation were paid on 20.01.2003. The 4th 

Petitioner belongs to the 2nd batch who was retired with effect from 1.04.2003 and his 

compensation was paid on 30.04.2003. 

 

Approval of the 1st Respondent Board was sought on 10.02.2003 for the payment of an 

interim allowance pending revision of salary scales on the following basis: 

 

“The salary Anomalies Committee approved by the Ministry of Irrigation & Power 

had recommended that the salary scales of both Ceylon Petroleum Corporation 

(CPC) and Ceylon Electricity Board (CEB) employees should be revised once in every 

three years. Based on this report the CPC employees salaries were revised with 
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effect from 01.01.1997 along with CEB, by this revision, the salary scales in both 

these institutions were made parallel: 

 

As such a salary revision was due in year 2000 for the employees of both these 

institutions. Pending this revision CEB employees had been paid an interim 

allowance of 10% or Rs.1, 350/- which ever is higher effective from 01.01.2000 paid 

on 4.9.2000. The CPC also made this same payment of 10% or Rs.1350/- which ever 

is higher effective from 01.01.2000 paid on 01.10.2000; 

 

CEB employees were paid an additional 10% making the total interim allowance paid 

20% or Rs.1,750/- which ever is higher on 03.10.2000 with effect from 01.01.2000. 

The CPC employees made several representations but this 10% which would have 

made the total interim allowance paid to  be 20% or Rs.1,750/- whichever is higher 

was not paid to them. The employees of CPC are highly perturbed about this 

discrimination.” 

 

The 1st Respondent Board on 10.02.2003 approved the increase in interim allowance 

already paid up to 20% or Rs.1,750/- whichever is higher. Effective date to be decided by 

the Board (P6)(B). 

 

In the mean time the All Ceylon Oil Workers Union filed an application in the Court of 

Appeal bearing Writ Application No 2241/2002 on 12th December 2002 (1R12). The 

concerns expressed by the Petitioner Union in the said application was that the Petroleum 

Corporation  would effect the voluntary retirement Scheme based on the prevailing salaries 

and it will not take steps  to rectify the anomalies arising from the salary restructuring of 

1997 and/or to grant the salary  revision due in January 2000  and has sought the following: 

 

(i) grant an issue a mandate in the nature of writ of certiorari quashing the decision 

of the 1st to 8th Respondents to implement the proposed Voluntary Retirement 

Scheme without first rectifying and or eliminating the anomalies arising from the 
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salary restructuring of 1997 and the granting of the salary revision due in 

January 2000. 

(ii) Grant and issue a mandate in the nature of a Writ of Mandamus directing the 1st 

to 8th Respondents to first rectifying and or eliminating the anomalies arising 

from the salary restructuring of 1997, effect the salary revision due in January 

2000 and thereafter implement the proposed Voluntary Retirement Scheme.  

 

The Court of Appeal in its Judgement dated 10.07.2003 held: 

“the salary anomalies, if such exist are matters that would be considered by the 

Labour Department and be resolved by other forms connected to the Labour 

Department and/or Labour  Tribunals. 

 

In these circumstances, there is also an alternative remedy that could be pursed by 

the petitioner, as long as it falls within the general rules and regulations pertaining 

to the rectification of salary anomalies, and in those circumstances, this court sees 

no reason to invoke the writ jurisdiction of this court.” The application was refused. 

 

A Cabinet Memorandum was submitted by the Minister of Power and Energy on 23rd August 

2003 on the subject: “Salary Revision of the Employees of the Ceylon Petroleum 

Corporation for the year 2000” (P17) and in the said memorandum the Minister has stated; 

 

The Board of Directors of the CPC after considering this matter has approved the following: 

 

(i) a further salary increase of 20% of the salary as at 01.01.2000 w.e.f.01.05.2003 

on condition that overtime work of the employees will be curtailed to the 

minimum so that such increase will be set-off by such curtailment of overtime 

and the increase being applicable only to the present employees and to those 

who have died or retired under normal circumstances on or after 01.05.2003 

(excluding those who have retired under VRS). 

(ii) Payment to the employees referred to under paragraph (i) above, an ex-gratia 

payment of a sum equivalent to the balance 20% of the salary increase as at 



 5 

01.01.2000 covering the period 01.01.2000 to 30.04.2003 without O.T, E.P.F., 

E.T.F., E.C.O.T/T.C.O.T. 

 

Such payments to be made by GOSL out of the sale proceeds of CPC assets. 

 

(iii) On approval of (i) and (ii) above by the Ministry of Power and Energy, the Board 

approves an advance payment of Rs.30,000/- per employee mentioned above 

which sum will be reimbursed by GOSL to CPC or its successors. 

 

The Minister on the said Cabinet Memorandum had sought the approval of the Cabinet 

of Ministers for the following: 

 

(a) To increase the salaries of the employees of the CPC (in addition to the 20% interim 

allowance already paid) by another 20% of the salary commencing 1st  May 2003 

(which are due from 01.01.2000) out of CPC funds to employees referred to in 

paragraph 2 above. 

 

(b) For the service rendered from 01.01.2000 till 01.05.2003, to make an advance 

payment of Rs.30,000/- per employee referred to above also from CPC funds. 

 

The Cabinet approval was granted on 27.08.2003 to the following (P16); 

 

(a) increase the salaries of the employees of the CPC referred to in paragraph 2 of the 

memorandum (in addition to the 20% interim allowance already paid) by another 

20% of the salary commencing 1st May 2003 (which are due from 01.01.2000) to be 

paid out of CPC funds; and 

(b) make an advance payment of Rs.30,000/- per employee referred to above, for 

services rendered from 01.01.2000 to 01.05.2003, also from CPC funds. 

 

The Petitioner submitted that they had a legitimate expectation that the terms and 

conditions set out in the circular P6 were binding on the 1st Respondent and hence the 
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benefit accrued to them by the salary revision would be granted to them by paying the 

arrears of salary. The Petitioners further submitted that the 1st Respondent frustrated the 

said expectation by not paying the arrears of salary to those who retired under the 

Voluntary Retirement Scheme on the pretext of the Cabinet Decision made on 27.08.2003. 

 

1491 employees who had been retired under the said Voluntary Retirement Scheme 

through their society made a complaint to the Commissioner General of Labour regarding 

the refusal to pay the unpaid balance of salary revision. The Commissioner General of 

Labour by his letter dated 2.11.2004 signed by an Assistant Commissioner conveyed his 

order to the effect that  Voluntary Retirement Scheme employees are not entitled to the 

said arrears of salary revision as the Cabinet has taken a decision on 27.08.2003 refusing 

payment of it to them. 

 

The Petitioners in this application has sought a writ of certiorari to quash the Cabinet 

decision made on 27.08.2003 read together with Cabinet memo marked P17 refusing the 

payment of the unpaid balance of the arrears of salary revision of year 2000 to the VRS 

employees and a writ of mandamus directing 1st to 8th Respondents to pay the Petitioners 

their unpaid balance of their arrears of salary revision of year 2000. 

 

A careful analysis of the  afore said Cabinet  approval reveals that the Cabinet has approved 

the approval sought  by the Minister in the Cabinet Memorandum (P17) The Minister had 

sought the approval of the Cabinet of Ministers for the following: 

 

(a) To increase the salaries of the employees of the CPC (in addition to the 20% interim 

allowance already paid) by another 20% of the salary commencing 1st May 2003 (which 

are due from 01.01.2000) out of CPC funds to employees referred to in paragraph 2 

above. 

 

(b) For the service rendered from 01.01.2000 till 01.05.2003, to make an advance 

payment of Rs.30,000/- per employee referred to above also from CPC funds. 

 



 7 

The Cabinet approved the following (P16); 

 

(a) Increase the salaries of the employees of the CPC referred to in paragraph 2 of the 

memorandum (in addition to the 20% interim allowance already paid) by another 20% 

of the salary commencing 1st May 2003 (which is due from 01.01.2000) to be paid out of 

CPC funds; and 

(b) Make an advance payment of Rs.30,000/- per employee referred to above, for 

services rendered from 01.01.2000 to 01.05.2003, also from CPC funds. 

 

The Cabinet was not called upon to decide by the said Cabinet Memorandum P17 whether 

the employees who accepted the Voluntary Retirement Scheme should or should not be 

given a salary revision. All that the Cabinet of Ministers were called upon to decide by the 

Cabinet Memorandum P17 was whether or not the existing employees and to those who 

have died or retired under normal circumstances on or after 01.05.2003 should be granted 

a salary revision. The only consequence of the aforesaid Cabinet Decision P16 is to grant 

certain salary revisions and advances to current employees and to those who have died or 

retired under normal circumstances on or after 01.05.2003 of the Ceylon Petroleum 

Corporation.  

 

In the said Cabinet Memorandum the Minister has stated that the Board of Directors of the 

Ceylon Petroleum Corporation after considering “Salary Revision of the Employees of the 

Ceylon Petroleum Corporation for the year 2000” has approved the following: 

 

(i) a further salary increase of 20% of the salary as at 01.01.2000 w.e.f.01.05.2003 on 

condition that overtime work of the employees will be curtailed to the minimum so 

that such increase will be set-off by such curtailment of overtime and the increase 

being applicable only to the present employees and to those who have died or 

retired under normal circumstances on or after 01.05.2003 (excluding those who 

have retired under VRS). 
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The aforesaid board approval ‘excluding those who have retired under VRS’ mentioned by 

the Minister in the Cabinet Memorandum was neither annexed to the Cabinet 

Memorandum nor annexed to the affidavit filed in this application. But on the contrary the 

Petitioner has annexed a Board approval dated 10.02.2003 of the 1st Respondent Board 

approving the increase in interim allowance already paid up to 20% or Rs.1,750/- whichever 

is higher. Effective date to be decided by the Board (P6)(B). This decision has not excluded 

those who have retired under VRS. 

 

If the 1st Respondent Board had decided to exclude those who have retired under VRS from  

a further salary increase of 20% of the salary as at 01.01.2000 as stated by the Minister in 

the said Cabinet Memorandum, it would be contrary to the undertaking given in the VRS 

scheme marked P6. The circular P6 specifically provides that whatever allowance and salary 

that will fall due to those who retire under this scheme (VRS) after the payment of the 

salary in December 2002 will be paid to them.  

 

The grievance of the Petitioners is the non payment of the arrears of salary in view of the 

salary revision of the year 2002. The learned Senior State Counsel who appeared for the 

Respondents also agreed that the only consequence of the aforesaid Cabinet Decision P16 is 

to grant certain salary revisions and advances to current employees and to those who have 

died or retired under normal circumstances on or after 01.05.2003 of the Ceylon Petroleum 

Corporation. Therefore the said Cabinet Decision would not be a bar to grant the relief 

sought by the Petitioners. In these circumstances the decision of the Commissioner General 

of Labour communicated by  his letter dated 2.11.2004 to the effect that  Voluntary 

Retirement Scheme employees are not entitled to the said arrears of salary revision as the 

Cabinet has taken a decision on 27.08.2003 refusing payment of it to them is erroneous. 

 

The Minister of Power and Energy in view to fragmentation and privatization of the 1st 

Respondent Corporation presented to the Cabinet of Ministers a Memorandum bearing 

Cabinet Memo No 94/2002/PE dated 21st August 2002. The said Cabinet Memorandum 

sought authorization of a voluntary retirement scheme for excess staff. On the approval of 

the said voluntary retirement scheme the Chairman of the 1st Respondent Corporation 
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issued Personal Function Circular No 1515 dated 13.11.2002 under the caption ‘Voluntary 

Retirement Scheme’ (P6).  This circular spells out in detail the monitory rewards offered to 

the employees of the 1st Respondent Corporation to induce them to seek voluntary 

retirement. 

 

The 1st Respondent is bound by the terms and conditions set out in the said VRS scheme 

(circular P6)-, as the said VRS scheme was approved by the Cabinet of Ministers on the 

request of the relevant Minister. Under Section 7(1) of the Ceylon Petroleum Corporation 

Act the Minister may, after consultation with the Board of Directors, give such Board 

general or special directions in writing as to the exercise of the powers of the Corporation, 

and such Board shall give effect to such directions.  In this circumstance the employees 

who retired under the ‘Voluntary Retirement Scheme’ has a legitimate expectation that the 

terms and conditions stipulated in the said scheme would be adhered to by the 1st 

Respondent. Weerasooriya J in Sirimal and others v Board of Directors of the Co-operative 

Wholesale Establishment and Others (2003) 2 Sri L R 23 at 28 made his observation on the 

substantive legitimate expectation as follows; 

“This doctrine seems to be some what controversial since it appears to fetter the 

freedom of action of the public authority. However it is equally necessary to give 

relief to people who have betrayed by officials after making solemn assurances on 

which they have placed their trust. There is no inherent conflict between legitimate 

expectations and the rule against fettering discretion because the decision is only 

fettered to the extent that the public interest does not require otherwise.” 

 

In the instant case the Petitioners accepted the undertaking given in the circular P6 which 

offered Voluntary Retirement Scheme acted to their detriment and opted to retire pre 

maturely. In  Multinational Property Development Ltd v Urban Development Authority 

[1996] 2 Sri L R 51; the U.D.A. approved a project by the Petitioner company to construct a 

complex car park on the said land and decided to allocate the said land on a 99 year lease. 

The sum agreed was paid and the final draft was ready. After the change of Government the 

UDA decided not to allocate the said land to the Petitioner Company. The Court held; in the 
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public law field, individuals may not have strictly enforceable rights but they have 

legitimate expectations. Decisions affecting such legitimate expectations are subject to 

judicial review. 

The Supreme Court of Sri Lanka in Dayarathna And Others V Minister Of Health And 

Indigenous Medicine And Others [1999]1 Sri L R 393 granted an application under the 

Fundamental Rights Chapter of the Constitution of the Democratic Socialist Republic of Sri 

Lanka based on legitimate expectation. The Supreme Court observed: 

”On the facts of the case, the petitioners had a legitimate expectation that they 

would, upon satisfying prescribed conditions, be provided with a course of training 

for the examination leading to the award of the certificate of competency as 

Assistant Medical Practitioners. The decision effecting a change of policy which 

destroyed the expectation of the petitioners did not depend upon considerations of 

public interest. In deciding upon the conflicting interests of Graduate Medical 

Officers and Assistant Medical Practitioners, the 1st, 2nd and 3rd respondents (the 

Minister, his Secretary and the Deputy Director General Administration, 

respectively) considered the views of the GMOA and yielded to their pressure. 

Neither the views of the Assistant Medical Practitioners nor those of the petitioners 

were sought. Hence, rights of the petitioners guaranteed by Article 12 (1) of the 

Constitution were violated. “ 

In view of the above circumstances and the decisions of the Superior Courts of Sri Lanka the 

petitioners have a substantive legitimate expectation for the payment of their unpaid salary 

arrears as provided in the Circular P6. 

 

The Counsel for the Respondent raised a preliminary objection that this application seeks to 

enforce a contractual right. He submitted that the relief claimed by the Petitioners in this 

application relating to emoluments allegedly due, arise solely and directly from the 

employment of the Petitioners with the 1st Respondent. The relationship is governed by a 

contract of employment between the Petitioners and the 1st Respondent. He further 

submitted that by the 1st Respondent offering the VRS and the 1st to 4th Petitioners 
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accepting the VRS, the parties terminated their contract of employment by mutual 

agreement upon the terms contained in the aforesaid contractual documents. Any dispute 

as to these terms is entirely one of contract and not one falling within the scope of writ 

application. 

 

The Powers of the Corporation is stipulated in Section 6 of the Ceylon Petroleum 

Corporation Act. It provides: 

6. The Corporation may exercise all or any of the following powers :-  

(a) to acquire, hold, take or give on lease or hire, mortgage, pledge and sell or otherwise 

dispose of, any immovable or movable property ; 

(b) to employ such officers and servants as may be necessary for carrying out the work of 

the Corporation ; 

…….. 

…….. 

(o) to make rules in relation to its officers and servants, including their appointment, 

promotion, remuneration, disciplinary control, conduct and the grant of leave to them; 

……. 

 

Section 7 of the said Act provides: 

7. (1) The Minister may, after consultation with the Board of Directors, give such Board 

general or special directions in writing as to the exercise of the powers of the Corporation, 

and such Board shall give effect to such directions. 

 

The Minister of Power and Energy in view to fragmentation and privatization of the 1st 

Respondent Corporation presented to the Cabinet of Ministers a Memorandum bearing 

Cabinet Memo No 94/2002/PE dated 21st August 2002 the said Cabinet Memorandum 

among other sought authorization of a voluntary retirement scheme for excess staff. On the 

approval of the said voluntary retirement scheme the Chairman of the 1st Respondent 

Corporation issued Personal Function Circular No 1515 (a) dated 13.11. 2002 under the 

caption ‘Voluntary Retirement Scheme’ (P6)  This circular spells out in detail the monitory 

rewards offered to the employees to the 1st Respondent Corporation to induce them to 



 12 

seek voluntary retirement. The Petitioners in this application is seeking to enforce one of 

the undertakings given by the 1st Respondent in the circular namely: ‘whatever allowance 

and salary that will fall due to those who retire under this scheme after the payment of the 

salary in December 2002 will be paid to them in future’. The Cabinet of Ministers decided to 

approve a salary increase to the employees of the 1st Respondent by its Cabinet Approval 

dated 27.08.2003 (P16). In view of this salary increase and in terms of the said under taking 

the Petitioners claim that they are entitled to the arrears of salary of the year 2000.  

 

The decision of the Minister offering ‘Voluntary Retirement Scheme’ (P6) with the approval 

of the Cabinet is an exercise of power vested in the Minister under Section 7 of the said Act. 

The terms and conditions in the said circular has a statutory underpinning and the salary 

increase effected to the employees was granted by the Cabinet of Ministers on the 

recommendation of the Minister, in these circumstances the ‘voluntary Retirement Scheme’ 

and the salary increase cannot be considered as contractual but it has a statutory 

underpinning.  

 

Administrative Law by H.W.R.Wade & C.F.Forsyth (Ninth Edition) page 637: the authors 

observed: 

“It has since been made clear once again that contractual rights are outside the scope of 

certiorari altogether, so that this remedy was not available to a Post Office employee 

alleging that he was dismissed in breach of his terms of employment. But if the dismissal 

was in breach of statutory restrictions certiorari will lie to quash it.”  

In R v British Coal Corporation ex p. Vardy [1993] 1 CR 720 it was held that if there is a 

statutory underpinning to the appointment the writ of certiorari will lie.  

 

Reg.v. East Berkshire Health Authority, Ex parte Walsh [1984] I.C.R 743. Sir John Donaldson 

M.R. said at pp 752-753: 

“The ordinary employer is free to act in breach of his contracts of employment and if 

he does so his employee will acquire certain private law rights and remedies in 

damages for wrongful dismissal, compensation for unfair dismissal, an order for 

reinstatement or re-engagement and so on. Parliament can underpin the position of 
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public authority employees by directly restricting the freedom of the public 

authority to dismiss, thus giving the employee ‘public law’ rights and at least making 

him a potential candidate for administrative law remedies.” 

 

This Court dismisses the said preliminary objection of the Respondents as the said circular 

P6 has a statutory underpinning. 

 

As I have discussed above in this judgment the petitioners have a substantial legitimate 

expectation that their unpaid balance of their arrears of salary will be paid to them in terms 

of the circular P6. The Petitioners in this application is seeking a writ of mandamus to 

enforce the duty of the 1st Respondent envisaged in the circular P6.  

 

The relief by way of writ of mandamus, by its definition, “is of a most extensive nature of 

remedy – Vide Halsbury,s Laws of England 4th Edition Volume I (1) page 223: 

“Instead of being astute to discover reasons for not applying this constitutional 

remedy for error and misgovernment we think it is our duty to be vigilant to apply it 

in every case to which, by any reasonable construction, it can be made applicable – 

vide R v Hanley Revising Barrister *1912+3 K.B 518 at 529 per Darling J”  

 

In Karavita and Others And Welikanna v Inspector General of Police and Others [2002]2 Sri L 

R 287 the court observed: 

“The first question to be decided is whether this Court has the power in law to issue 

Writ of mandamus compelling the PSC to appoint or promote a particular person to 

a particular office or post. The Writ of mandamus is the normal means of enforcing 

the performance of public duties by public authorities. "It is normally granted on the 

application of a private litigant" and "the commonest employment of mandamus is 

as a weapon in the hands of the ordinary citizen, when a public authority fails to do 

its duty by him." Wade, Administrative Law, 8th edition, p 604. Is there a failure by a 

public authority do its duty by the petitioners?” 

And Held: 
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The PSC is a body established by the Constitution. In making appointments to the 

rank of ASP the PSC is under a legal duty to make such appointments on the basis of 

selections made in accordance with the laid down selection process. When the PSC 

makes appointments to the rank of ASP it is under a duty to make such 

appointments on a basis which is reasonable. 

 The absence of precedent does not deter me when I am convinced that the only 

effective remedy to remedy the injustice caused to the petitioners is an order of 

mandamus" 

 

For the reasons stated above I issue a writ of Mandamus as prayed for in the Petition of this 

application directing the 1st to the 8th Respondents to pay the petitioners their unpaid 

balance of their arrears of salary revision of year 2000.  The application for a writ of 

mandamus is allowed without costs. 

 

Judge of the Court of Appeal 

D.S.C.Lecamwasam, J 

    I agree, 

Judge of the Court of Appeal 

 


