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IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST 

REPUBLIC OF SRI LANKA 

------------------------------------------------------- 

 

In the matter of an application for a writ of Certiorari in 

terms of Article 140 of the Constitution of the Democratic 

Socialist Republic of  Sri Lanka.    

 

      Rifai Thareeq Association of Sri Lanka, 

      No 30,1st Mosque Lane, 

      Colombo 12.       

  Petitioner 

 

C.A/WRIT/App/No.648/2007   -Vs- 

1. Siriyawathie Ganje Baksh, 

200, 200 1/1, Messenger Street, 

Colombo 12 

And five others 

    Respondents 

BEFORE   : S.SRISKANDARAJAH, J, 

COUNSEL : Faiz Musthapha P.C with Sumedha Mahawanlarachi 

   for the Petitioner. 

  V.Thevasenathipathi for the 1st Respondent 

  2nd to the 4th Respondent absent and unrepresented. 

  Viraj Premasinghe for the 5th Respondent 

  H. Hizbulah S.C for the 6th Respondent 

Argued on   :  02.02.2010 

Decided on   :  29.04.2010 
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S.Sriskandarajah, J. 

The Petitioner is a charitable association incorporated by the Rifai Thareeq Association of Sri 

Lanka (Incorporation) Law No 29 of 1976. The Petitioner claims that the premises bearing 

Nos 200 and 200 1/1,  Messenger Street, Colombo 12 were gifted to the  Petitioner by the 

owner of the premises A.R.M.Ameen by  Deed No 1170 dated 25th May 1973 attested by 

Azad Raheem Notary Public of Colombo. The Petitioner submitted that at the time the 

Petitioner became the owner of the said premises Messrs. Abdul Hussein Jaffergee was the 

tenant of the said premises and the said tenant had made an application in terms of Section 

13 of the Ceiling on Housing Property Law to the 6th Respondent (which application is 

marked as P2). Petitioner further submitted that Messrs. Abdul Hussein Jaffergee had been 

using the ground floor of the said premises to store goods and the 1st floor as 

accommodation for their manager and his family. At the time of making the said 

application, the manager had been one Tayoob Mohamed and after his demise, his son 

Ahamed Tayoob had been appointed to the same post and accordingly, Ahamed Tayoob  

continued to live in the said premises. 

 

 The said premises were vested in the Commissioner of National Housing with effect from 

13.01.1974 in terms of Section 8(4) of the Ceiling on Housing Property Law No 1 of 1973 as 

the said premises were excess houses within the meaning of the Ceiling on Housing 

Property Law No 1 of 1973 and the said vesting was gazetted on the 5th of September 1984.  

The vesting was challenged by Asgerally Abdul Hussein Jafferjee and three others carrying 

on business under the name of Messrs. Abdul Hussin Jafferjee in the Court of Appeal by way 

of a Writ Application bearing No 1424/84 to quash the said vesting; on the basis that the 

Petitioners in the said writ application were the tenants of the premises and they have 

already made an application under Section 13 of the Ceiling on Housing Property Law. In the 

said writ application Tayoob Mohamed or, his son Ahamed Tayoob the tenants/ occupier of 

the said premises was not made a party. The said writ application was settled in Court as 

the Commissioner agreed to proceed with the inquiry that is pending before him and to 

make an appropriate order after giving a hearing to the parties to the said application.  
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When the Commissioner commenced the inquiry Ganje Savai Tayoob son of Tayoob 

Mohamed and Sriyawathi G Baksh the wife of another son of Tayoob Mohamed made an 

application to add them as necessary parties to the inquiry as Tayoob Mohamed had made 

an application on 12th May 1973 under Section 9/13 of the said Law. The 2nd Respondent in 

the said inquiry (Petitioner in this Application) objected to the said application as the heirs 

of Tayoob Mohamed has no  locus standi in view  of the Supreme Court Judgement in 

Leelawathy v  R.M.S.Manel Ratnayake (1998) 3 SLR 349. The Commissioner by order dated 

16th December 2003 up held the objection and decided to hold the inquiry by giving a 

hearing only to the parties of the said writ application.  Ganje Savai Tayoob son of Tayoob 

Mohamed and Sriyawathi G Baksh the wife of another son of Tayoob Mohamed appealed 

against the said order of the Commissioner of National Housing to the Board of Review 

under the Ceiling on Housing Property Law. The Board of Review on 3rd May 2006 made 

order (P25) : 

 “Principle of natural justice requires that person/persons in occupation of the 

premises that were vested be given an opportunity to state their case and be heard. 

The appellant therefore, should be made a party to the proceedings before the 

commissioner.” 

 

The Petitioner by this writ application is seeking a writ of certiorari to quash the decision of 

the Board of Review dated 3rd May 2006 (P25). The Petitioner submitted that the Board of 

Review has acted in excess of jurisdiction by ignoring the Judgement of the Supreme Court 

in the case of Leelawathy v  R.M.S.Manel Ratnayake (1998) 3 SLR 349. 

 

The primary issue before the Commissioner is to determine the tenant of the premises 

bearing Nos 200 and 200 1/1, Messenger Street, Colombo 12, who made the application 

dated 12th May 1973 marked P2 under Section 9/13 of the Ceiling on Housing Property Law. 

There is a conflicting claim between Messrs. Abdul Hussin Jafferjee and the heirs of Tayoob 

Mohamed. Messrs.Abdul Hussin Jafferjee claims that Tayoob Mohamed made the said 

application on behalf of the firm in the capacity as the manager of the firm. But the heirs of 

Tayoob Mohamed claim that Tayoob Mohamed made the said application on his own 

behalf as a tenant of the said premises.  The application marked P2 is an application made 
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in terms of Section 9/13 of the Ceiling on Housing Property Law to the Commissioner of 

National Housing (6th Respondent). The said application was signed by Tayoob Mohamed  

for Abdul Hussin Jafferjee but in the column “Full Name and address of the tenant”: ‘Tayoob 

Mohamed, 200, 200 1/1 Messenger Street Colombo 12’ was included. In this application 

dated 12th May 1973 the applicant has declared the owner of the said premises as 

M.A.M.Ameen. It is evident that this application was made before Mr. M.A.M.Ameen gifted 

the said property to the Petitioner. 

 

The determination of the above issue by the Commissioner is important to determine the 

rights of parties. If the Commissioner decides that the application marked P2 was made by 

Messrs. Abdul Hussin Jafferjee as tenant of the premises then there is no application before 

the Commissioner made by Tayoob Mohamed as the tenant of the said premises. Therefore 

the heirs of Tayoob Mohamed will not have any claim. On the other hand if the 

Commissioner decides that the application marked P2 was made by Tayoob Mohamed as 

tenant of the said property then Messrs. Abdul Hussin Jafferjee will not have any right 

accruing from the said application. If the Commissioner makes a decision that application 

marked P2 was made by Tayoob Mohamed as tenant of the said property, then the 

question will arise whether the said application was made under Section 9 or 13 of the said 

Law. It is settle law that an application made by the tenant in terms of section 13 of the CHP 

Law cannot be proceeded with by the heirs after the death of the tenant, as the true nature 

of the application made under section 13, is on the personal right conferred to the tenant 

making the application; Leelawathy v  R.M.S.Manel Ratnayake (1998) 3 SLR 349. But it not 

so under an application made under Section 9. This section reads as follows: 

Section 9 - The tenant of a surplus house or any person who may succeed under section 36 

of the Rent Act to the tenancy of such house may, within four months from the date of 

commencement of this law, apply to the Commissioner for the purchase of such house. 

Under the above circumstances it is the duty of the Commissioner in the said inquiry to 

determine the maker of the said application marked P2. Is it by Messrs. Abdul Hussin 

Jafferjee as tenant of the premises or by Tayoob Mohamed as tenant of the said premises? 
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If he decides that Tayoob Mohamed had made the application marked P2 as tenant of the 

said premises, he has to decide whether it is an application under Section 9 or Section 13 of 

the said Law. If he decides that the said application is under Section 9 of the said Law, he 

has to decide whether the heirs could be substituted in place of the deceased tenant 

applicant under Section 9.  

 

To decide all the above questions it is necessary for the heirs of Tayoob Mohamed to be 

made parties to the said inquiry as those question are involved questions of facts. Tayoob 

Mohamed or his heirs are the best persons to speak the relevant facts. Therefore the order 

of the Board of Review to quash the order of the Commissioner dated 16th December 2003 

and directing the Commissioner to continue with the inquiry with the participation of the 

appellant is not erroneous and it is made within the jurisdiction of the Board of Review. 

Therefore this Court dismisses this application without costs.   

 

 

Judge of the Court of Appeal 


