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IN THE COURT OF APPEAL OF THE DEMOCRATIC SOCIALIST  

REPUBLIC OF SRI LANKA 

---------------------------------------------------------- 
 

In the matter of an application for a mandate in the 

nature of a writ of Certiorari, Prohibition and 

mandamus in terms of Article 140 of the Constitution 

of the Democratic Socialist Republic of  Sri Lanka  

 

Archt. Nela de Zoysa, 

Nela de Zoysa Design Corporation (Pvt)  Limited, 

No.109, Isipathana Mawatha, 

Colombo 5 and of  

No.446/6, Thimbirigasyaya Road, 

Colombo 5. 

     Petitioner 

C.A. Writ Application No: C.A. 62/2007     

       -Vs- 

1. Sri Lanka Institute of Architects 

No.120/7, Vidya Mawatha, 

Colombo 7. 

And eighteen (18) Others. 

     Respondents 

BEFORE   : S. SRISKANDARAJAH, J 

      

COUNSEL  : K.Kanag-Isvaran P.C with Nigel Bartholomeusz and Lakshmanan 

Jayakumar, for the Petitioner. 

M.A.Sumantharan and Viran Corea  

     for the 1st to 10th and 12th to 19th Respondents 
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     Philip Chandraratne  

     for the 11th Respondent 

Written Submission on  : 14.03.2008 (Petitioner and Respondents) 

Argued on   :      16.03.2009 and 30.06.2009 

Decided on               :     15.01.2010 

 

S. Sriskandarajah.J, 

The Petitioner is a Chartered Architect and the Chairperson of “Nela de Zoysa Corporation (Pvt) 

Limited” which provides Architectural, Engineering, Interior Designs, Architectural Conservation 

and Landscape Designing services. In or about the year 2000 one M.M.G.Samual, an Architect, 

alleged that the Petitioner had acted in violation of the Code of Conduct/ Code of Ethics and 

made a complaint to the Council of the 1st Respondent. The Council there after, through 

Rukshan Widyalankara Hony Secretary of the Council at the relevant time communicated to the 

Petitioner the decision of the Council by letter dated 28th November 2002 marked (X3). The said 

letter reads as follows: 

“Complaint on violation of the Code of Conduct/ Code of Ethics 

With Reference to the above subject, as per the Report of the Disciplinary Committee, 

You have breached the Code of Conduct /Code of Ethics as per Clause (1.3.5) of the SLIA 

(Amendment) Act No 14 of 1996. 

After reviewing all the documents, the Council is of the opinion that the complaint is of 

a trivial nature. Hence the Council warns you not to breach the Code of Conduct/ Code 

of Ethics in the future. 

The Council informs you that this matter is now concluded.” 

 

The Petitioner further submitted that during the Annual General Meeting of the Council of the 

1st Respondent on 25th February 2006 at which the Petitioner was present as a member and as 

the Hony. Assistant Secretary, Archt. Nalaka Jayaweera –the 11th Respondent, claimed that the 

Petitioner was ineligible to hold office in terms of Regulation 7.2.1.(9) under the new regulation 
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published in the Gazette Extraordinary No.1416/10 of 25th October 2005 for the reason that the 

Petitioner had been reprimanded by the council. The said Regulation 7.2.1.(9) reads as follows: 

“Any Member or Principal Partner or a Director of a Practice found guilty of the breach 

of regulation or reprimanded or suspended by the Council shall not be eligible to hold 

office in Council for five years from the date of such action by the Council. Any 

nominations received from any such person shall be rejected by the Council”. 

 

In the above circumstances the Petitioner has filed this application seeking a writ of certiorari 

to quash the decision /determination of the Council of the 1st Respondent. The Petitioner 

contended that the said decision contained in the letter marked X3 was made in violation of the 

procedure as laid down in the Sri Lanka Institute of Architects Law as amended by Act No 14 of 

1996. The Petitioner has also sought writs of Mandamus and Prohibition which are 

consequential relief to the Writ of Certiorari. 

  

The 1st to the 19th Respondents had raised the following preliminary objections. 

1. The Petitioner lacks uberima fide and did not come to court with clean hands. 

2. The Petitioner is guilty of lashes  

3. The Petitioner has failed to avail herself of alternative remedies specifically provided by 

law. 

 

The Respondents contended that the Petitioner has contravened certain provisions of the said 

Act as disclosed in her application before this court and as such contraventions are liable to be 

convicted after trial before a Magistrates Court hence the Petitioner has not come to this Court 

with clean hands.  

 

The Petitioners complaint to this court is that the allegation that she has contravened certain 

provisions of the law is not properly dealt with by 1st Respondent Council and that the finding 

that she has contravened certain provisions of the law is ultra vires. In these circumstances the 
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Petitioner’s challenge to the decision of the 1st Respondent cannot be said to have coming to 

court without clean hands. Therefore this court overrules the 1st preliminary objection. 

 

 I will now deal with the 2nd preliminary objection; the respondents contended that the 

Petitioner has filed this application after a lap of four years and as the Petitioner’s application is 

belated it should be dismissed.  

  

The Petitioner submitted that the Petitioner had not challenge the decision of the Council 

communicated in the letter (X3) as it stated that in the opinion of the 1st Respondent’s Council, 

the complaint is of a trivial nature and the matter was now concluded. But when the 

Petitioner’s eligibility to hold office in terms of the Regulations of 2005(X4) was challenged on 

the basis that the Petitioner had been “reprimanded” by the Council of the 1st Respondent, the 

Petitioner contended that she came to know for the first time that the minutes of the Council 

meeting of the 1st Respondent held on 27th November 2002 and adopted at the Council 

meeting of the 18th December 2002 “reprimanded” the Petitioner.  

 

It should be noted that the word “reprimand” was not mentioned in the letter (X3) that 

communicated the decision of the Council to the Petitioner. The Law has specifically named 

certain punishments namely; disenrol, suspend from membership, or reprimand when these 

punishments are imposed the authorities must use the same terminology that was given in the 

Law for the offender to understand the punishment. In these circumstances the Petitioner’s 

explanation to invoke the jurisdiction of this court at a later stage can be accepted. Hence I 

dismiss the 2nd preliminary objection of the Respondents. 

I will now proceed to deal with the 3rd preliminary objection. 

The respondents’ contention is that the Petitioner has failed to avail her of alternative remedy 

specifically provided by law namely; the statutory right of appeal specifically provided under 

Section 8(6) of the Sri Lanka Institute of Architects Law as amended by Act No 14 of 1996.  
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“The writ jurisdiction conferred to this court is by Article 140 of the Constitution of the 

Democratic Socialist Republic of Sri Lanka. Article 140 provides: 

 Subject to the provisions of the Constitution, the Court of Appeal shall have full 

power and authority to inspect examine the records of any Court of First Instance 

or tribunal or other institution, and grant and issue, according to law, orders in the 

nature of writs of certiorari, prohibition, procedendo. mandamus and quo 

warranto against the judge of any Court of First Instance or tribunal or other 

institution or any other person: 

Provided that Parliament may by law provide that in any such category of cases as 

may be specified in such law, the jurisdiction conferred on the Court of Appeal by 

the preceding provisions of this Article shall be exercised by the Supreme Court 

and not by the Court of Appeal, 

 

Under this Article this court has jurisdiction to issue orders in the nature of writs of certiorari, 

prohibition, procedendo mandamus and quo warranto against the judge of any Court of First 

Instance or tribunal or other institution or any other person. This is a right conferred to a citizen 

by the Constitution and this right cannot be taken away by the provisions of law either by 

ouster or by providing alternate reliefs. In Ataputtu and Others v People’s Bank and Others 

[1997] 1 Sri LR 208 at 222  Fernando J held:  

“in Article 140 (unlike Article 126) is "subject to the provisions of the Constitution". Is 

that enough to reverse the position, so as to make article 140 subject to the written 

laws which Article 168(1) keeps in force? Apart from any other consideration, if it 

becomes necessary to decide which was to prevail - an ouster clause in an ordinary law 

or a Constitutional provision conferring writ jurisdiction on a Superior Court, "subject to 

the provisions of the Constitution" - I would unhesitatingly hold that the latter prevails, 

because the presumption must always be in favour of a jurisdiction which enhances the 

protection of the Rule of Law, and against an ouster clause which tends to undermine it 

(see also Jailabdeen v. Danina Umma (13)). But no such presumption is needed, because 
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it is clear that the phrase "subject to the provisions of the Constitution" was necessary 

to avoid conflicts between Article 140 and other Constitutional provisions - such as 

Article 80(3), 120, 124, 125, and 126(3).” 

As a writ of certiorari is a right granted by the provisions of the Constitution the provision of a 

statutory appeal against a decision will not be a bar or disentitle a person affected by that 

decision to invoke the Constitutional provisions to seek redress. Therefore I overrule the 3rd 

preliminary objection of the respondents. 

I will now deal with the merits of this application. 

The disciplinary powers and procedure in relation to a member of the Sri Lanka Institute of 

Architects is provided under Section 8 of the Sri Lanka Institute of Architects Law No 1 of 1976. 

Section 8(4) provides: 

8(4) The Council shall not disenrol, suspend  from membership ,or reprimand any member 

under the preceding provisions of this section, unless a disciplinary committee 

appointed by the Council has, after inquiry made a report to the Council that such 

member has become subject to any of the aforesaid disqualifications or has been guilty 

of professional misconduct.  

 

The aforesaid section was amended by Sri Lanka Institute of Architects (Amendment) Act No 14 

of 1996. 

By this amendment the said Section 8(4) reads as follows: 

 

 8(4) Subject to the provisions of subsection (4A) the Council shall not disenrol, suspend 

from membership, or reprimand any member under the preceding provisions of this 

section… 

The amendment Act has introduced a new subsection (4A) it provides: 
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(4A) (a) Where an allegation of professional misconduct is made against a member or an 

Architect or an Architectural Licentiate, who is not a member, the Council may appoint 

an Investigating Committee to inquire into, and report to the Council, whether a prima 

facie case of professional misconduct has been made out against such member, 

Architect or an Architectural Licentiate as the case may be. 

(b)Where an investigating Committee appointed under paragraph (a) has reported to 

the Council that a prime facie case has not been made out against such member, 

Architect or an Architectural Licentiate, as the case may be the Council shall not proceed 

further with the complaint. 

(c) Where an Investigating Committee appointed under paragraph (a) reports to the 

Council that a prime facie case of misconduct has been made against such member, 

Architect or an Architectural  Licentiate, as the case may be and that- 

 

(i) the misconduct is of a trivial nature, the Council shall, after affording such 

member, Architect or an Architectural Licentiate, as the case may be , an 

opportunity of being heard and unless such member, Architect or an 

Architectural  Licentiate requires that the member be referred to a 

Disciplinary Committee, reprimand him if he  is a member  or refer the matter 

to the Architects Registration Board, if he is an Architect or Architectural  

Licentiate; or 

(ii) the misconduct is of a grave nature, the Council shall appoint a Disciplinary 

Committee to inquire into, and report to the Council on the alleged 

misconduct 

 

The amendment Act has laid down a different procedure in relation to inquiry on professional 

misconduct. New Regulations were also framed and published in Gazette No 954/10 dated 

20.12.1996 revising the existing regulation. The said Regulation in Regulation 2.1 provides for 

the Procedure for Disciplinary inquiries: -  
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2.1 In the event of a breach of the Code of Professional Conduct or any matter which may 

warrant disenrollment under Section 8 being brought to the notice of the Council by any 

Architect, or member of the public  or any institution (here in after called  the complaint), the 

procedure hereinafter set out shall be followed. 

2:2 An investigation committee shall be appointed comprising three members of the Council, 

one of whom shall be the Vice President in office who shall also be the Chairman of the 

Committee. 

2.3 The terms of reference of the investigating committee shall be – 

2.3.1 To study any documentary evidence forwarded to the Institute by any member, person or 

body 

2.3.2 To call for any other explanations, Clarifications or necessary information in the form of 

written memoranda. 

2.3.3To report its findings in the form of written document to be presented as a confidential 

Council paper 

2.3.4 To formulate a written charge, if necessary. 

2.4 The Investigating committee shall report to the Council within 60 days from the date of its 

appointment. 

2.6 The Council may at its discretion: 

2.6.1Extend the period of time beyond 60 days or up to a maximum  of 120 days. 

2.6.2 Take action on the basis of the interim report. 

2.7On receipt of the report of the Investigating committee and if such report warrants action, 

the Council shall expeditiously take appropriate action as provided for by Section 8 and Section 

9. 

 

It is common ground that a complaint was made against the Petitioner on professional 

misconduct. The said complaint was dealt with by the Investigating Committee appointed by 

the Council of the 1st Respondent. The Investigating Committee in its report that was tabled at 

the Council Meeting on 24.01.2002 marked 1R6 (a) has dealt with the complaint in detail and 

had arrived at the following finding: 
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“The committee unanimously decided as follows:- 

(a) Complaint 1 by Archt MMG Samuel cannot be substantiated as MMGS  has not been 

employed directly by the owner for these works which resulted in doubts about his 

authority with regards  to the building project. 

(b) However with regards to complaint 2 as Archt Samual has been directly  employed 

by Phoenix ventures (a company of the Phoenix group) , Archt Nela De Zoysa, by not 

notifying of her engagement to MMGS , in spite of having doubts about his 

appointment, has breached the code of ethics/code of conduct. 

The committee recommends that a letter of reprimand be sent to Archt Nela De Zoysa 

and that she should be advised to adhere to the code of ethics/code of conduct of the 

SLIA. 

 

An Investigating committee was appointed to inquire into, and report to the Council, whether a 

prima facie case of professional misconduct has been made out against Archt Nela De Zoysa the 

Petitioner. The Investigating Committee has reported to the Council that a prime facie case of 

misconduct has not been made against the Petitioner on Complaint 1 but with regards to 

complaint 2 a prime facie case of misconduct has been made against the Petitioner. The 

Investigating Committee recommended that a letter of reprimand be sent to Archt Nela De 

Zoysa (Petitioner). This is in view of the fact that the misconduct is of a trivial nature. 

 

According to the findings of the Investigating committee the misconduct is of a trivial nature. In 

these circumstances the Sri Lanka Institute of Architects (Amendment) Act No 14 of 1996 has 

laid down specific provisions dealing with the procedure that has to be adopted. It is laid down 

in Section 8(4) and 8(4A). Section 8(4A)(c) (i) provides: 

“the misconduct is of a trivial nature, the Council shall, after affording such 

member, Architect or an Architectural Licentiate, as the case may be , an 

opportunity of being heard and unless such member, Architect or an Architectural  

Licentiate requires that the matter be referred to a Disciplinary Committee, 
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reprimand him if he  is a member  or refer the matter to the Architects 

Registration Board, if he is an Architect or Architectural  Licentiate;  

 

The Petitioner has not made a request to the Council that the matter be referred to a 

Disciplinary Committee; on the other hand the Council has not decided that the 

recommendation of the Investigating Committee should not be accepted and that the 

misconduct has to be considered as of a grave nature. In the absence of such finding by the 

Council the Council has no authority what so ever to appoint a Disciplinary Committee to 

inquire into, and report to the Council on the alleged misconduct. Therefore the appointment 

of the Disciplinary Committee in the given circumstances is ultra vires the powers of the 

Council. Hence the recommendation of the Disciplinary Committee is not a valid 

recommendation (the recommendation of the Disciplinary Committee is marked as 1R6(b)). The 

participation of the Petitioner in the Disciplinary Committee proceedings will not give 

jurisdiction to the Disciplinary Committee to inquire into the misconduct and report. 

 

The council’s final decision is reflected in its letter addressed to the Petitioner dated 28th 

November 2002 (marked (X3) with the Petition and 1R5 with the objection of the 1st 

Respondent).  The said letter states; “as per the report of the Disciplinary Committee you have 

breached the Code of Conduct/ Code of Ethics as per clause (1.3.5) of the SLIA (Amendment) 

Act No 14 of 1996. It is clear that the council has arrived at its decision based on the report of 

the Disciplinary Committee. As the appointment of the Disciplinary Committee is invalid in the 

given circumstances, the report of the said committee is invalid.  Therefore any decision based 

on an invalid report is bad in law. Hence the decision of the Council to warn (reprimand) the 

Petitioner on the Disciplinary Committee report is ultra vires the powers of the Council. 

 

For the above reasons I issue a writ of certiorari to quash the decision /determination of the 

Council of the 1st Respondent communicated in letter dated 28th November 2002 marked (X3) 

and the minutes of the Council dated 27th November 2002 that the Petitioner be issued a letter 
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of reprimand. The issue of writs of Mandamus and Writ of Prohibition will not arise as the 

decision contained in the letter X3 and in the said council minutes are no more valid. 

 

The application of the Petitioner as prayed for in prayer (b) is allowed without costs. 

 

 

 

Judge of the Court of Appeal 

 

 


